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NTRODUCTION

The government's brief follows the course of the prosecution of Sholom

Rubashkin from its inception - pull out all stops, cast every stone, make every

outlandish allegation, and pursue the most extreme sanction. Although it has no

relevance to this appeal and to the issues presented to this Court, the government's

brief deliberately besmirches the Appellant at every turn with refuted,

unsubstantiated, and incredible allegations that falsely depict him as a menace to

society. Its apparent goal is to turn this Court against him for reasons that have

nothing to do with the issues raised on this appeal. The enumeration of "bad acts"

denied by the Appellant, [Govt. Br. 12-14, 96-971, can have only that single

improper purpose. The government's reliance on them in its brief seryes, however,

to point up the weakness of the government's appellate arguments on the merits.

Federal law enforcement authorities began their prosecution of

Agriprocessors in October 2007, when they first planned the massive raid that took

place seven months later. At that early juncture Immigration and Customs

Enforcement officials enlisted the Office of the United States Attorney for the

Northern District of Iowa, which expressed its intention to prosecute

Agriprocessors and immediately communicated "the number of criminal

prosecutions that they intend to pursue relative to this investigation" to Chief Judge

-1
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Linda R. Reade. She then became a "stakeholder" in the "initiative" - its

investigation, raid, and prosecution

From that time to this date, an unprecedented campaign has been conducted

against the meat-processing plant and the Rubashkin family, culminating in the

ruin of the family business and a sentence of virtual life imprisonment for the

member of the family who oversaw operations in Postville. The witnesses who

testified in Sholom Rubashkin's criminal trial - whether called by the prosecution

or by the defense - testified that Sholom Rubashkin \ryas a decent, caring, modest

individual, not seeking glamour, fame, or riches. Nonetheless, he has now spent

more than 18 months in prison before this Court has an opportunity to consider the

merits of the charges against him and the fairness of his trial.

Much as the government suggests the contrary with its repeated refrain that

each of the major effors that warrant a new trial is "harmless," the outcome of a

fair trial for Sholom Rubashkin is not a foregone conclusion. At the height of the

public frenzy against him - after he had been found guilty in a federal court -
Appellant proceeded to a jury trial in an Iowa state court on allegations that he had

knowingly hired minors to work at Agriprocessors. Following a Inal before a

judge who excluded evidence of immigration violations and who did not have a

history of collaboration with the prosecutors, Sholom Rubashkin was acquitted on

all counts. State v. Sholom Rubashkin, .ÞJlamakee County District Court No

-2-
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SMCR 009341. If this Court gives him the opportunity to have a similarþ fair trial

in a federal court, he is confident that he will be vindicated.
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ARGUMENT

I. THE PROSECUTION'S AND JT]DGE'S FAILTJRES TO DISCLOSE
JTIDGE READE'S ACTIVE EX PARTÆ PARTICIPATION IN PRE.
RAID PLANNING WARRANT A IYEW TRIAL.

The judge who presided over Appellant's trial had met repeatedly, over a

period of seven months and sometimes as frequently as weekly, with the

prosecutors and their law enforcement team who were intent from the start on

prosecuting Agriprocessors. These meetings invested the judge deeply in

quintessentially prosecutorial matters like "charging strategies," so much so that

she demanded "gameplan[s]" and "briefing[s]" on the planned raid. Neither the

judge nor the prosecutors disclosed the extent or scope of these ex parte

interactions. Appellant is entitled to a new trial before a judge who had no such

participation in the raid and who consequently is, and objectively appears to be,

impartial

This Court Must Reverse the Convictions If Judge Reade's
Participation Undermines Confidence in the Outcome of the
Trial.

The government asserts that this Court must review the denial of the Rule 33

motion for "clear abuse of discretion." [Govt. Br. 271 That is erroneous. The

"abuse of discretion" standard - applied in United States v. Baker, 479 F.3d 574,

578 (8th Cir.2007), and other similar cases - governs where the issue is whether

newly discovered evidence suffices to create substantial doubt regarding a

convicted defendant's guilt. In such cases, motions for new trial are "disfavored,"

-4-
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479 F.3d at 57J, in order to promote finality of judgments obtained after full and

fair trials. Moreover, judges who preside over such trials are better positioned to

weigh any new exculpatory evidence.

This case is different. The newly discovered evidence relates to theføirness

of the trial, not to the sufficiency of proof of guilt. Moreover, Judge Reade's

denial of Appellant's motion under Fed. R. Crim. P. 33 did not turn principally on

an appraisal of the factual significance of newly discovered evidence, but rather on

legal determinations, including (i) whether Rule 33 was an appropriate procedural

vehicle for this claim; (ii) whether the evidence was "newly discovered" as a

matter of law; and (iii) whether her recusal was legally required. This Court has

uniformly held that issues of law are reviewable de novo, and that proposition

applies here. United States v. Washington, 618 F.3d 869, 872 (8th Cir. 2010);

Freedom v. Ho\der,596F.3d952,957 (8th Cir. 2010). As the Supreme Court said

in Koon v. United States,5l8 U.S. 81, 100 (1996): "A district court by definition

abuses its discretion when it makes an error of law."

Indeed, the correct standard that should have been applied by the district

court and that should govern in this appeal is whether the conduct of the

prosecutors and the trial judge "undermines confidence in the outcome of the tnal."

United States v. Bagley,473 U.S. 667, 680 (1985). That is the criterion applied by

the Supreme Court when the fairness of trial proceedings is challenged because of

5
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prosecutorial or judicial misconduct. Cone v. Bell, 129 S. Ct. 1769, 1782-1783

(2009); Kyles v. Whitley, 514 U.S. 419, 434 (1995). This Court has applied the

Kyles standard in united støtes v. whitehill,532 F.3d 746,753 (8th cir. 2008), and

in Collier v. Norris, 485 F.3d 415, 422 (8th Cir. 2007). It results in reversal of

Appellant's conviction because Judge Reade's pre-raid involvement with the

prosecutors and their non-disclosure to the defense surely undermines confidence

in the outcome of his tnal.

B. Rule 33 Is the Appropriate Vehicle To Challenge the Judge's Pre-
Raid Participation and Its Effect on the Fairness of the Trial.

The government contends that the only grotnd for relief that may be asserted

in a Rule 33 motion is that there is newly discovered evidence of the defendant's

føctual innocence. [Govt. Bir.28-32] This is demonstrably wrong. Black-letter

law permits Rule 33 motions unrelated to factual innocence. 3 Charles A. Wright

and Sarah N. V/elling, Federal Practice and Procedure $ 583, at 448 (4th Ed. 2011)

("[N]ewly discovered evidence need not relate only to the question of guilt or

innocence, but may be factual evidence that is probative of another controlling

issue of law.").

Many cases have properly considered such motions. For example, the

Fourth Circuit in Holmes v. United Støtes,284 F.2d 716 (4th Cir. 1960), granted a

new trial on the basis of improper contacts with a juror. See also Richørdson v.

United States,360 F.2d 366, 369 (5th Cir. 1966) (conversation between witness

-6-
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and juror); Rubenstein v. United Støtes,227 F.zd 638,642 (10th Cir. 1955)

(motion alleging that prospective jurors were questioned by govemment agents

treated as "motion for a new trial on the ground of newly discovered evidence")

Rule 33 motions not premised on evidence of innocence were also recently decided

in United Støtes v. Taylor,2009 WL 311138 (E.D. Tenn. 2009) fiurors exposed to

media reports), and United Støtes v. Pørks, 2009 WL 294396 (W.D.N.C. 2009)

(juror's failure to disclose knowledge of defendant).

The government attempts to distinguish Holmes, pointing out that it "was

not a $ a55(a) recusal case." fGovt. Br. 30] Indeed not, but the precise basis for

the claim in that case is irrelevant. The point is that it involved "the integrity of the

earlier tnal rather than "the substantive issue of guilt," Holmes,284 F.2d at 720,

which belies the contention that only the latter is cognizable under Rule 33. The

Fourth Circuit invoked Holmes in ruling on a Rule 33 motion alleging that a trial

judge should have been recused under 28 U.S.C. $ 455. See United Støtes v.

Agnew,147 Fed. App*. 347 (4Th Cir. 2005). The court there concluded that proof

of the trial judge's possibly disqualit¡ittg relationships was "newly discovered"

evidence, cognizable under Rule 33, I47 Fed. Appx. at 353 n.4, although it found

that recusal was not required.

Appellant's initial brief also cited other decisions in which courts of appeals

have considered Rule 33 claims alleging improper failure to recuse. See United

-1-
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States v. Conþrte, 624 F .2d 869, 879-82 (9th Cir. 1980); United States v. Elso, 364

Fed. Appx. 595 (llth Cir. 2010) (per curiam); United States v. Venable,233 Fed.

App^. 3I3, 315-16 (4th Cir. 2007) (per curiam). The government makes no

attempt to distinguish these cases. Nor does it cite any contrary authority

As if a leading treatise, cases from multiple circuits, and no contrary

authority were not enough, the Supreme Court itself applied $ a55(a) to grant a

"retrospective" motion for relief from the judgment in a civil case under Fed. R.

Civ. P. 60(bX6). Liljeberg v. Heqlth Services Acquisition Corp.,486 U.S. 847

(1938). Rule 33 authorizes a district court to "vacate any judgment and grant a

new trial if the interest ofjustice so requires." (emphasis supplied). This language

is at least as broad as the correlative authority granted by Rule 60(bX6) in civil

cases ("upon such terms as are just"). Hence there is no merit to the government's

effort to distinguish Liljeberg because it was a civil case.

C. The Detailed Information Regarding Judge Reade's Participation
in Planning the Raid Was "Newly I)iscovered."

The government contends that any recusal claim under $ a55(a) was waived

because the relevant information disclosed by the ICE documents was known to

the defense before tnal, even though the documents themselves were unavailable

until the government turned them over after the trial in response to Appellant's

earlier-filed FOIA action. [Govt. 8r.32-33] The government's factual contention

is simply wrong

-8-
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Appellant's trial counsel attested in sworn statements that had they known

the details of Judge Reade's extensive participation during the six months

preceding the ICE raid, they would have moved for recusal. [Dkt. No. 942-2 at 3;

Dkt. No. 942-3 at 5] The judge's earlier disclosure of mere "logistical

cooperation" was far from the conduct depicted in the belatedly produced ICE

memoranda. The government focuses on "a mere four phrases" in those

memoranda and tries to explain them by ignoring their context:

(a) "Support" - The goveÍìment suggests that in offering her "support"

Judge Reade meant only to make "court facilities and personnel available to handle

the large number of arrests." [Govt. Br. 35] This limited reading ignores the

context: The flrst statement of Judge Reade's "support" was reported by the U.S.

Attorney's Office after that Office told ICE that it was "fully engaged and

committed to this investigation" and had "briefed" the judge regarding the

"ongoing investigation." ffupp. 2691 Judge Reade, according to prosecutors,

"indicated fuIl support for the initiqtive" at this briefing. lld. (emphasis supplied)l

A reasonable observer would understand the judge's "fuIl support" as referring not

merely to logistics but to the "initiative" that the prosecutors were discussing with

her- i.e.,the full "ongoing investigation."

Likewise, the second statement of "support" - apparently uttered by Judge

Reade in the presence of ICE agents - was at a meeting at which there were "maÍry

-9 -
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attendees as requested by the Judge." [App. 276 (emphasis supplied)] Judge

Reade chose, in the presence of this audience gøthered at her request, to state that

she was "willing to support the operation in any way possible." Vd.(emphasis

supplied)] Would not such a statement, at a gathering "requested" by the judge,

create at least aîappearance ofpartiality?

(b) "Charging Strategies" - The government similarly characterizes the

March 2008 meeting at which "charging strategies" were discussed with Judge

Reade as concerning only "issues of logistics." [Govt. Br. 37] The government

chooses to ignore the ICE agent's report that at this very same meeting, in the

presence of Judge Reade, the participants discussed "other issues related to the

CVJ investigation and operation." [App. 278] ("CVJ" was the govemment's code

name for Agriprocessors.)

(c) "Final Gameplan" - The government maintains that Judge Reade's

request for a "final gameplan" from the prosecutors related only to the logistics of

"processing/housing/transportation [and] manpower," relying on the coincidence

that one ICE memorandum speaks of those matters as subjects of an ICE

"gameplan." [Govt. Br. 38] But the latter ICE "gameplan" was to be completed

one week before the "gameplan" the judge demanded and was, it appears, only one

component thereof. Indeed, if these minor logistical matters \Mere all that was to be

-10-
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included in the "gameplan" for Judge Reade, she could have requested it from the

Marshal's Service and ICE directly - not from the U.S. Attorney's Office.

(d) "Briefing on Operation" - Although the government acknowledges that

the "operation plan" requested by the judge was "important," it asserts that this

important document "was never shared with Judge Reade or any other court

personnel." [Govt. Br. 39] Even if one credits this claim (which is improbable

because the ICE memoranda report that Judge Reade frequently asked for this

document), it fails to explain why Judge Reade - who purportedly rù/as interested

only in "logistical cooperation" - requested such an "operation plan."

In selecting these "mere four phrases" the government focuses on the trees

and ignores the forest. It fails to answer the questions that demonstrate that Judge

Reade participated in much more than the "logistical cooperation" that was known

before trial: (1) Why, if only "logistics" were involved, was it necessary for Judge

Reade to meet so frequently with prosecutors? (2) \ Aw could logistics not have

been handled by administrative personnel? (3) \ AtV did the judge and prosecutors

not disclose the full extent of these meetings? (a) WhV was no transcription or

record maintained? (5) \A4w did the judge participate in large meetings with law

enforcement personnel beyond the Office of the U.S. Attorney and even request

that "many attendees" meet with her? These probing questions that relate to the
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appearance of pafüality only arise because of the newly discovered ICE

documents

D. Both the Judge and the Prosecutors Acted Improperly.

Finally reaching the merits, the govemment acknowledges that recusal is

required if "an average person knowing all the relevant facts of a case might

reasonably question a judge's impartiality." Dossett v. First State Bank,399 F.3d

940,953 (8th Cir. 2005). The government also concedes that reversal is required if
prosecutorial misconduct deprived the defendant of "a fair trial." United States v

Børrerø,628 F.3d 1004, 1007 (8th Cir. 20ll). But it asserts that neitherrecusal

nor reversal is mandated, because Judge Reade participated in no ex parte

meetings, was exposed to no material information about the investigation, and did

not exercise prosecutorial functions. The record says otherwise.

(1) Ex Parte Meetings - The government defends the failure to recuse on

the ground that "there were no other flitigant] parties when the pre-enforcement

logistical discussions took place," suggestinglhat, as a purely technical matter, the

prosecutors' communications with the judge were not ex parte. [Govt. Bir. 44]

This formalistic contention overlooks the declaration made by the U.S.

Attorney to ICE more thanT months before the raid that prosecutors "intend[ed] to

prosecute each criminal offender in qddition to the target company Agriprocessors

if possible" and, in the same conversation, that Judge Reade was 'þrovided . .
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with a briefing regarding the number of criminal prosecutions that they intend to

pursue relative to this investigøtion." [App. 268 (emphasis supplied)]

Undeniably, after this declaration the U.S. Attorney's Office and Agriprocessors

were in an adversarial relationship, i.e., the company was "adversely interested."

United States v. Abreu,202F3d 386, 390 (lst Cir. 2000). Once the prosecutors

determined to target Agriprocessors with criminal charges and conveyed that

information to the judge, the subsequent prosecution \Mas "impending" for

purposes of the prohibition on ex parte contacts.r [Govt. Br. 44] This

understanding is consistent with the views of the ethics experts whose affidavits

were submitted below, one of whom specifically criticized the government's

"crabbed interpretation of [the] ethics rule." [App. 319-322,333]

(2) Privy to Information - The govemment insists that Judge Reade was

not briefed regarding the substance of the investigation but then adds that even if
she had been, that would not be improper because judges routinely are exposed to

such information in the context of warrant applications. [Govt. Br. 46-41] In the

warrant context, though, information is conveyed to a judge by formal affidavit or

recorded testimony, both of which are subject to later scrutiny. Fed. R. Crim. P.

t This same fact exposes the flaw in the government's separate argument that
the ex parte contacts were too "attenuatet' from the criminal charges against Mr.
Rubashkin to warrant recusal. [Govt. Br. 50-51]

-13-

Appellate Case: 10-3580     Page: 23      Date Filed: 04/19/2011 Entry ID: 3778516



41(d). Here, neither Judge Reade nor the prosecutors kept any formal record of

their contacts. Consequently, Appellant still does not know what was said, and it is

impossible (absent discovery) to evaluate assertions about what the judge was or

was not told.

(3) Prosecutorial Functions - The govemment also seeks to distinguish

United States v. Arnpriester,3T F.3d 466 (gth Cir. 1994), on the ground that Judge

Reade had no þrmal association with the U.S. Attorney's Office during the period

of the raid or prosecution. [Govt. Br. 48] While Judge Reade had no

"involvement in the substantive resolution of the cases," fGovt. Br. 47-481, she

effectively assumed prosecutorial functions by meeting repeatedly with

prosecutors, even calling for a "flrnal gameplan" and "briefing." [App. 8r.29-351

(4) Prosecutorial Misconduct - The government surprisingly asserts that

Appellant's claim of prosecutorial misconduct was "not raised in the district

court." fGovt. Br. 51] The claim was fully presented to the district court. It was,

in fact, the central proposition established by the Declaration of Professor Stephen

Gillers, who condemned the misconduct of the U.S. Attorney's Offlrce. [App. 330-

332] Appellant argued to the district court that "the U.S. Attorney's Office acted

improperly in connection with this mather." [Dkt. 957 at 16]

The prosecutorial misconduct "so prejudiced [Appellant] that he was unable

to obtain a fair tna1' - the standard in this Court's recent decision in Børrera, 628
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F.3d at 1007. Because the prosecutors met with Judge Reade, did not restrict their

discussions of logistical matters to court administrative personnel, failed to record

the content of their discussions, and - most crucial - failed to disclose to

Appellant's counsel that these meetings had taken place, trial counsel did not file a

motion to recuse Judge Reade, and she presided over Appellant's trial.

E. A Showing of Prejudice Is Not Required, But Can Be Easily
Made.

The government maintains that the Rule 33 motion was properly denied

because Judge Reade's refusal to recuse did not prejudice the Appellant. fGovt.

8r.24,41,51, 551 This argument is both legally misguided and factually wrong.

The government concedes that no showing of prejudice is necessary if a

judge should have been recused under $ a55(a). [Govt. Br. 31] The government

contends, however, that in the Rule 33 context such a showing is a prerequisite to

relief. It cites only cases holding that newly discovered evidence of innocence

must be likely to produce acquittal in order to merit a new tnal. 8.g., United States

v. Gianakos, 415 F.3d 912,927 (8th Cir. 2005). Where the basis for the new-trial

motion is failure to recuse, however, the analogous requirement is that the newly

discovered evidence demonstrate that recusal was legally required, not that the

defendant would have been acquitted had the judge been disqualified. See, e.g.,

Agnew, L47 Fed. App*. at352-53 ("[W]e review the Rule 33 motion to determine

whether the alleged pafüahty or bias rises to the level requiring recusal.");

-15-

Appellate Case: 10-3580     Page: 25      Date Filed: 04/19/2011 Entry ID: 3778516



Conþrte, 624 F.2d at 819-82. And in Liljeberg, the Supreme Court granted relief

without demanding a showing of actual prejudice. 486 U.S. at 865. The

government has no response to these cases and identifies none in which courts

denied relief on $ 455(a) recusal claims because of a failure to show prejudice.2

Moreover, a judge's ex parte meeting with prosecutors is itself sufficient to

invalidate atiral. 8.9., United Stqtes v. Barnwell,477 F.3d 844 (6th Cir. 2007).

In any event, actual prejudice in this case is obvious. First, Judge Reade

made many discretionary rulings on evidentiary matters that severely hampered the

defense. lE.g., Trial Tr. 2I:150-157, 216-225; 22:79-88, 130-143; 23:14-27, 24:

25-32] Second, Judge Reade not only gave the government great latitude in

presenting evidence regarding alleged immigration violations, she also restricted

severely the defense's efforts to counter that evidence. See infrø at 20-21. She

also insisted (over objection) on deferring trial on the immigration issues until after

the financial trial. Third, perhaps most dramatically, the court imposed a draconian

27-year prison term even though the prosecutors themselves ultimately

recoÍrmended a lesser sentence. See infra at 34-49. These rulings are hardly

harmless.

' The government cites Fletcher v. Conoco Pipe Line Co.,323 F.3d 661 (Sth
Cir. 2003), but that case denied relief after deciding, on the merits, that the judge
"was not required to recuse himself." Id. at 665.
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The government observes that Judge Reade also made occasional rulings

that, on their surface, appeared to favor the defense, as if to suggest that her rulings

were balanced. They were not. Judge Reade's release of Appellant on severe bail

conditions corrected a wholly indefensible ruling by the magistrate judge, and

notwithstanding scrupulous compliance by the Appellant with all conditions and

terms of release, Judge Reade later found him to be a "flight risk" and imprisoned

him even prior to sentencing. Likewise, after Judge Reade agreed to sever the

immigration charges from the fraud charges, she nullified that ruling by acceding

to the prosecutors' desire to hold the financial trial first and fill that trial with

evidence of harboring illegal aliens.

F. If the Record Evidence Is Insufficient for a New Trial, Discovery
and a Hearing Before Another Judge Should Be Ordered.

At the very least, the ICE memoranda raise sufficiently serious questions

about the propriety of Judge Reade's presiding over Appellant's trial that further

development of the record - through discovery and an evidentiary hearing before a

disinterested judge - is plainly warranted. [App. 8r.46-48]

The government cites United Støtes v. Cqrdarellø, 588 F.2d 1204, 1205 (8th

Cir. 1978), for the proposition that there is no need for discovery or an evidentiary

hearing. [Govt. Blr. 52-53] But whether to authorize discovery or hold a hearing

are fact-intensive questions, dependent on the evidence the defendant has presented

and the additional evidence that might be exposed. See United States v. Velarde,
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485 F.3d 553, 560 (10th Cir. 2007). Indeed, since Cardarella this Court has

directed that evidentiary hearings be held on new trial motions in United States v.

Massa,804 F.2d 1020 (8th Cir. 1986); United Støtes v. LøFuente,99I F.2d 1406

(8th Cir. 1993); and United States v. Rojas,520 F.3d 876 (8th Cir. 2008).

In light of the evidence already presented by Appellant - and the questions

left unanswered by the government - further record development is clearly

appropriate. The LaFuente precedent is especially apt: The new trial motion in

LqFuente alleged judicial misconduct - that a prosecution witness "attended ex

parte chambers conferences between the government and the district court." 991

F.2d at 1408. This Court ordered an evidentiary hearing to resolve the truth of the

"serious allegation concerning the district court," i.e., whether there had been "any

such ex parte conferences," 991 F.zd at 1409, noting that the judge who would

conduct the hearing "is not the same judge whom LaFuente accuses of

misconduct." 991 F.zd at 1409 n.2. Similarly, the least relief that should be

granted to Appellant at this juncture is an evidentiary hearing before a different

judge, supplemented by discovery so that all of the relevant facts will be available

to the judge deciding the motion.
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II. ERRORS OF THE IMMIGRATION
IIIDEPENDENTLY AI\D CUMI]LATIVELY
APPELLAI\T OF HIS RIGHT TO A FAIR TRIAL.

MINI.TRIAL
DEPRIVEI)

The Appellant was on trial for financiøl crimes. Nonetheless, the district

court permitted the government to conduct a multi-day mini-trial concerning illegal

aliens who worked at the Postville plant. The erroneous decision to permit

prejudicial immigration evidence in the financial crimes trial was exacerbated by

further errors in the conduct of the mini-trial, such as the court's exclusion of

exculpatory evidence and its failure to instruct the jury correctly on the interplay

between the financial charges and immigration law. This collection of errors

unnecessarily deprived Appellant of his right to a fair tnal. Had the court held the

immigration trial before the financial crimes trial, as Appellant requested, the

financial charges would have been considered without the taint of prejudicial

evidence. Hence the sequencing of trials was an abuse of discretion.

Unføìrly Prejudicial Evidence of Alien Harboring Tainted the
Jury's Resolution of This Case.

The government invoked a novel, extraordinarily broad theory of fraud in

order to smuggle nearly three days of inflammatory, lurid immigration evidence

into an otherwise dry financial trial. [App.Br. 51-58] The court erred by failing to

exclude or severely restrict this evidence under Rule 403.

The government contends that Appellant failed to "identiff specific evidence

that was erroneously admitted in violation of Rule 403." [Govt. Br. 56.] In fact,

A.
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Appellant extensively detailed the evidence that should have been excluded. [App.

Bir. 54-57] The government also contends that Appellant failed to preserve the

issue for appeal. [Govt. Br. 571 The trial record, however, reflects that

Appellant's trial counsel repeatedly and strenuously objected to the harboring-of-

illegal-immigrants evidence. lsee Tnal Tr. 18: ll9-21, 123-34, 190-91; Trial Tr.

19: 83-88; Trial Tr. 20: 130-31; Trial Tr. 2l: 93-941 The same contention was

incorporated in Appellant's post-trial Rule 33 motion. [Dkt. 747-1, at l7f The

district court acknowledged that error was preserved on this issue. [Trial Tr. 18:

lel

The government's principal substantive response to Appellant's Rule 403

contention is to assert that the immigration evidence was relevant in the financial-

crimes trial. [Govt. Br. 57] This response is a red herring because Rule 403 does

not even come into play unless evidence is relevant. Noel Shows, Inc. v. United

States, 121 F.2d 327, 329 (1 lth Cir. 1983).

The government also contends that Appellant has "fail[ed] to speciff how

the harboring evidence suggested a decision on an improper basis." lGovt. Br. 59]

To the contrary, Appellant's opening brief extensively details the prejudicial

impact of the harboring evidence. [App. Br. 51-58] Moreover, the district court's

pre-trial severance decision comprehensively described the prejudicial impact of

immigration evidence in the financial crimes trial. Based on her "decades of
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experience as a defense attorney, prosecutor and trial judge," the district judge's

"professional judgment" was that in a combined trial of financial and immigration

crimes, "notwithstanding limiting instructions, there would remain a real and

concrete danger that the jury might cumulate the evidence as to the various

counts." [Add. 30]3 The district judge contradicted her "professional judgmenf'

by allowing the government's immigration mini-trial.

B. Relevant and Admissible Evidence Bearing on Appellant's Mental
State Was Excluded.

The court compounded its effor by refusing to allow Appellant to defend

fully against the allegation that he defrauded the bank by denying that

Agriprocessors employed illegal immigrants.a The court refused to permit

Appellant to present evidence that Agriprocessors had engaged attorneys for

advice relating to "no-match letters" it received pertaining to the immigration

status of employees. The fact that expert attorneys were engaged has a "tendency

to make the existence of [a] fact that is of consequence to the determination of the

3 The govemment points to a footnote by the judge stating that the severance
decision was made in an "evidentiary vacuum." [Govt. Br. 59 n.22 (citing Add. 30
n.9)] This observation does not detract from the court's substantive analysis of
whether the immigration evidence would lead to "spillover" prejudice.

a The government's allegation that Appellant "recklessly," rather than
"knowingly," employed illegal immigrants is itself problematic. Since the district
court effoneously allowed the govemment to pursue the "recklessness" theory,
Appellant was entitled to defend himself against the allegation.
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action" - i.e., Appellant's alleged reckless employment of illegal aliens - "less

probable than it would be without the evidence." Fed. R. Evid. 401.

The government first asserts that because Appellant did not pursue an

advice-of-counsel defense, the court correctly excluded any evidence that

Agriprocessors engaged counsel. The reason why no advice-of-counsel defense

was presented, however, is that the Agriprocessors corporation (through its

bankruptcy trustee) refused to waive the attorney-client privilege. Nonetheless,

without disclosing privileged communications, Appellant should have been

permitted to prove that he had engaged counsel and thaf a lawyer who was expert

in immigration documents was physically present at the plant.

The government also contends that the 'þrobative value" of the lawyers'

testimony would have been "substantially outweighed by the danger of unfair

prejudice" under Rule 403. [Govt. Br. 61] The government offers no specific

reasoning to support this assertion of 'þrejudice." Neither, for that matter, did the

district court. Although the court invoked Rule 403 in excluding the testimony, its

decisions l¡/ere plainly driven by its effoneous conclusion that the testimony was

irrelevant absent an advice-of-counsel defense. [App. ll2-15, 125-27]

C. The District Court Could and Should Have Avoided the
Harboring Error By Scheduling the Immigration Trial First.

The court abused its discretion by putting the financial crimes trial first

without even considering the prejudicial impact of that decision. [App.Flr.60-62]
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The government's invocation of co-defendant Beebe's request for "more time to

prepare for his pafücipation in the immigration tt'ral," [Govt. Blr. 62], is plainly

unsound because Beebe's trial was severed from Appellant's after venue was

changed to Sioux Falls, South Dakota. Contrary to the government's brief,

moreover, there was no "potential prejudice" to the Appellant if the immigration

trial were held first. The district court expressly declined to reach the issue of

prejudice to Appellant in its trial-sequencing order. [Add. 34 n.l] In any event,

the Appellant was certainly in the best position to decide what was prejudicial to

him, and he strenuously objected to the trial sequencing decision. [Dkt. 528; see

alsoDkt.552, at 5-81

The government asserts that if Appellant had been acquitted on the

harboring charges, it "still would have, at a minimum, presented evidence that

others were harboring aliens at Agriprocessors." [Govt. Br. 63] Evidence that

others at Agriprocessors harbored aliens, however, is far less prejudicial to

Appellant than evidence that he harbored aliens.

The government also declares that if Appellant had been convicted of

harboring in an immigration trial, it "would not have been required to accept any

proposed stipulation." fGovt. Br. 63] The government's startling suggestion that it

would have sought to use prejudicial evidence to establish an uncontestable issue

tends to prove that the immigration evidence here was presented to sway the jury,
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not to establish a fact needed for conviction. It also strains credulity for the

government to claim the district court would have sat uncritically with a jury

through days of evidence to prove a point that could be established by stþlation.

D. The Jury fnstructions on Harboring Were Prejudicially Wrong.

The indictment alleged one mental state - that Appellant and others at

Agriprocessors lcnew they were harboring illegal aliens. [App. 29-30, 37, 39, 50,

52-53 (TT 33, 35,48,50, 53, 60,61,66,67)f The word "reckless" does not appear

in the portion of the indictment on which Appellant was tried. Yet the jury

instructions permitted Appellant to be convicted on a finding that he or others at

Agriprocessors recklessly disregarded whether illegal aliens were harbored at the

plant. [App. Br. 63-64] The government itself declares that "Defendant

committed fraud when he subjectively knew he and other authorized agents of

Agriprocessors were, øt q minimum, recklessly disregarding the fact

Agriprocessors was harboring illegal aliens. This is how the iury wøs

instructed . . . ." [Govt. Bir.65-66] (emphasis supplied)

This was error for two independent reasons. First, the jury instructions, as

amplified by the prosecutor's improper argument, þee App. Br. 64f, constructively

amended the indictment because they "modifre[d] the essential elements of the

offense charged in the indictment." (Inited Stqtes v. Collins, 350 F.3d 773,775

(8th Cir. 2003) (quoting United Støtes v. Grffin,215 F.3d 866, 869 (8th Cir.
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2000)); see also United States v. Whirlwind Soldier,499 F.3d 862,870 (8th Cir.

2007). A constructive amendment "affects the defendant's Fifth Amendment right

to indictment by a grandjury, [so it] constitutes reversible error per se . . . ."

United States v. Adams, 604 F.3d 596, 599 (8th Cir. 2010); see ølso Collins, 350

F.3d at 177 (applying per se rule to reverse conviction); United States v. Yeo,739

F.2d385,387 (8th Cir. 1984) (same).

The government's lone response is to assert that the jury instructions were a

correct statement of the mens rea the government was required to prove under the

pertinent statutes. [Govt. Br. 66] But the constitutional vice in a constructive

amendment stems from the variance between the instructions and bhe indictment,

not the instructions and the støtute. See, e.g., Whirlwind Soldier,499 F.3d at870.

Moreover, the jury instructions in fact misstate the law under the financial

crime statutes - which is the second reason they were prejudicially erroneous in

addition to constructively amending the indictment. The jury instructions may

have been a correct statement of the mens rea a prosecutor must prove to convict

under the immigration laws. But in this case, the Appellant was tried for fraud, not

violating the immigration laws. Even if it were possible for Appellant to have been

guilty of the underlying immigration offense by recklessly disregarding whether

illegal aliens worked at the plant, see 8 U.S.C. $ 132a(a)(1xÐ(iii), he could not

know, for fraud pu{poses, that Agriprocessors or its agents were committing that
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offense unless he lcnew every element of that offense had occurred - including that

the illegal aliens were actually there. The jury instructions permitted Appellant to

be convicted without any proof of the latter element.

The government repeats its flawed analysis in response to the independent

instructional error identical to that found reversible in United States v. Pereyra-

Gabino,563 F.3d 322 (8thCir.2009). As in Pereyra-Gabino, the instructions here

did not require the jury to find that all of the elements of the harboring offense

were true as to any particular alien or group of aliens. The government does not -
because it cannot - claim that the harboring instruction complied with Pereyra-

Gabino. Instead, it simply pretends that the overlay of fraud offenses on top of the

alien harboring predicate means that the government never had to prove any

particular individual committed the harboring offense at all. [Govt. Blr. 671

The government was required to prove more. Mr. Rubashkin was only

guilty of lying to FBBC about the commission of the offense of harboring illegal

aliens if (1) that offense \Mas actually being committed and, (2) Mr. Rubashkin

lmew that the offense was being committed. Thanks to the combined effors in the

harboring instruction, the government was excused from its burden to prove both

of those propositions beyond a reasonable doubt.
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E. The Harboring Mini-Trial Errors Were Far From Harmless.

The government asserts that any error was harmless in light of the fact that

each financial crime count resting on harboring, except one, had independent bases

for conviction. This argument simply ignores the "spillover" problem. The issue

is not whether there was evidence supporting the financial crime counts, but

whether the improper evidence "was of the inflammatory sort that may have

swayed the jury to convict [the defendant] even if the evidence had not supported

[the] charges." (Inited States v. Aldrich, 169 F.3d 526, 529 (8th Cir. 1999)

(quoting United States v. Jones,16 F.3d 487, 493 (2d Cir. 1994)). As the district

court had recognized before trial, there \Mas a "real and concrete danger" that the

jury here would "cumulate the evidence as to the various counts." [Add. 30] The

government fails to meaningfully challenge that conclusion.s

The government also maintains that effor was harmless in light of the

supposedly "overwhelming" evidence of Appellants' guilt. The government then

spends five pages detailing the evidence. [Govt. Br. 70-751 lronically, this

s The government contends that because the jury did not check the
"harboring" option on the interrogatories for counts occurring after the
immigration raid, it follows that the jury "carefully considered the harboring
evidence only with regard to the harboring theories." [Govt. Br. 69] The jury
rejected the allegation that Appellant's knowledge of harboring constituted bank
fraud after the immigration raid because Agriprocessors' certification of
compliance with all laws obviously could not have affected FBBC's decision to
continue lending after the raid. It does not demonstrate that the jury truly gave
close independent scrutiny to the harboring evidence.
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presentation includes a lengthy recitation of the evidence that Appellant harbored

unlawful aliens. [Govt. Br. 73-74] Since the question is whether harboring

evidence was improperly admitted, the government's discussion is beside the

point. It is remarkable, moreover, that even on appeal, the government relies on

immigration charges to support its financial crime evidence.

The rest of the government's presentation is highly selective. Nowhere in

the discussion does the government identiff any evidence much less

"overwhelming evidence" - provingthatAppellant intended to defraud First Bank,

an essential element of the fraud counts. Nor does the government identily ory

evidence proving that any payments to First Bank contained proceeds of unlawful

activity, as required to prove money laundering. Or any evidence establishing that

violations of the Packers and Stocþards Act were knowing or willful. When one

considers øtt the elements of the charged crimes, not just those elements cherry-

picked by the government, evidence of Appellant's guilt was far from

overwhelming. Consequently, the government's harmless effor argument fails.

IIII. SANTOS REQUIRES THAT APPELLANT'S MONEY LAUNDERING
CONVICTIONS BE VACATED.

The money laundering statute, 18 U.S.C. $ 1956(aX1), criminalizes certain

transactions involving the "proceeds" of specified predicate offenses. United

Stqtes v. Santos, 553 U.S. 507 (2008), interpreted "proceeds" to mean "net proftts"

in circumstances analogous to those here. And the jury here expressly found that
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the transactions charged as money laundering did not involve "profits" of crime.

Hence Appellant's money laundering convictions must be vacated. [App. Br.6]'

771

A. The Government's Attempts To Narrow the Holding of Santos
Are Indefensible.

In Santos, a four-member plurality concluded that a defendant is guilty of

money laundering only if the charged transaction involved the net profits of a

specified crime. 553 U.S. at 514. Justice Stevens agreed with the plurality's

definition of "proceeds" on the facts presented, but opined that in other situations a

broader definition could apply. 553 U.S. at 526 & 528 n.7. It is undisputed that

his rationale governs. [App.Br. 70; Govt.8r.76]

The government first argues that Santos' "net profits" definition of

"proceeds" applies only where the predicate crime is, as in Søntos, running an

illegal gambling operation. [Govt. Bir.77l This preposterous argument ignores

Justice Stevens' reasoning, instead arbitrarily attaching dispositive significance to

a single fact in the case. One might as well argue that the "profits" definition

applies only to defendants named Santos. Justice Stevens' reøsoning was that

treatingthe transactions as money laundering would yield "perverse" consequences

by creating a "merger problem," meaning that the defendants would be punished

twice for the same conduct - once for the predicate crime, and then again for
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money laundering. That result is "in practical effect tantamount to double

jeopardy." 553 U.S. at 527 .

Numerous circuits have rejected the government's argument that Santos'

precedential force is limited to illegal gambling. See United States v. Yusuf, 536

F.3d 178, 186 n.12, 190 (3d Cir. 2008) (applying Santos to predicate offense of

fraud); Garløndv. Roy,615 F.3d 391,404 (5th Cir.2010) (same); United Stqtes v.

Crosgrove,20ll U.S. App. LEXIS 5364 (6th Cir. March 18, 2011) (same); United

States v. Atjøbri,363 Fed. Appx.403,406 (7th Cir. 2010) (same); United Stqtes v.

Van Alstyne, 584 F.3d 803, 814 (9th Cir. 2009) (same); United Støtes v. Hall,613

F.3d 249,254 (D.C. Cir. 2010) (same).

The government erroneously claims that this Court and the Fourth Circuit

have limited Søntos "to gambling cases." [Govt. Br. 77] An early non-

precedential opinion of the Fourth Circuit may have given that impression, but a

recent published opinion held that it is "clear from Santos. . . that when a merger

problem arises" in a money laundering prosecution, a judicial solution must be

found to eliminate its unfairness," no matter what predicate offense is at issue.

United States v. Halstead,634 F.3d 270 (4th Cir. 2011).

This Court has held that the "profits" definition does not apply when the

predicate offense is drug trafficking- apoint on which Justice Stevens agreed with

the Santos dissent in light of express legislative history, 553 U.S. at 525-526. This

-30-

Appellate Case: 10-3580     Page: 40      Date Filed: 04/19/2011 Entry ID: 3778516



Court has never said that Santos is otherwise inapplicable. See United States v.

Asørkhodjaev, 2010 WL 3940957, at *1 (W.D. Mo. Oct. 4, 2010) (rejecting

govemment's reading of precedent). Indeed, this Court recently considered a

Santos claim where the predicate offense was wire fraud, without ever hinting that

Santos might not apply . See United States v. Clay,61 8 F.3d 946, 954 n.6 (8th Cir.

2010).

The government alternatively suggests that Justice Stevens was only

concerned about situations in which the money laundering conviction would

increase the statutory maximum sentence. [Govt. Br. 81] That is wrong. Justice

Stevens was in fact concerned with punishing a defendant twice for the same

conduct, by whatever mechanism. He specifically pointed out in Søntos that the

money laundering conviction would increase the Guidelines range by two levels as

well as increase the statutory maximum. 553 U.S. at 527 & n.6. Here, the money

laundering conviction increased Appellant's Guidelines range by four levels and

his sentence by nearly ten years. [App. Blr.74-75] The government cannot explain

why the technicalities of statutory maximum sentences - as opposed to actual

sentencing effects - would be dispositive for a Justice concerned by the "practical

effect" of double punishment. 553 U.S. at 527. Aside from the Sixth Cirøtit, see

United Stqtes v. Kratt,579F.3d 558, 561 (6th Cir. 2009), every other court to

consider the issue has soundly rejected the government's argument.
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B. Søntos Requires Reversal Because Appellant's Alleged Money
Laundering Merged With His Underlying Offenses.

Under the correct reading of Santos, "'proceeds' means 'profits' where

viewing 'proceeds' as 'receipts' would present a 'merger' problem." Van Alstyne,

584 F.3d at 814; see also Garlønd,615 F.3d at 402. And, as the goveÍìment puts

it, a merger problem exists unless the "laundering" transaction takes place "outside

the illegal operation" altogether, separate and distinct from the predicate offense

[Govt. Br. 78] (quoting United States v. Ali,620 F.3d 1062,1072 (9th Cir. 2010)).

The merger problem here is plain. Appellant was convicted of fraud

offenses for a scheme that involved temporørily diverting customer payments from

the "sweep account" held for FBBC. The scheme required that the diverted sums

ultimately be paid to the bank, both to sustain the deception and because accounts

receivable could only serve as collateral for a certain number of days, after which

they were too "aged" to borrow against. Yet, despite the belated transfers' central

role in the scheme, the govemment also charged them as independent crimes

The government now argues that the transfers were "not at all necessary" to

the fraud offenses. [Govt. Br. 80] But when it charged Appellant, it said

otherwise. Indeed, the indictment described the transfers in the "Bank Fraud"

section: "In order to continue to obtain advances from FBBC under the loan

agreement and to hide the improper diversion of customer checks, defendant

RUBASHKIN needed to deposit funds into the depository account in a way that
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made the deposits look like customer payments." [Dkt. 544, at 29-30] See

Crosgrove, 2011 U.S. App. LEXIS 5364, at *17 (crimes "obviously merged"

because transactions were "listed in the indictment as overt acts in furtherance of

the mail/wire fraud conspiracy'').

Appellant's opening brief identified four cases, across three Circuits, that

found merger problems upon applying Santos to indistinguishable facts:

In Garlqnd, tbe Fifth Circuit found merger when a defendant was convicted

of securities fraud for operating a "pyramid scheme," and then also convicted of

money laundering for using the proceeds of the scheme "to pay sums falsely

described as earnings to his investor-victims in order to further the operations of

his scheme" and "maintain the criminal enterprise." 615 F.3d at395,404.

In I/an Alstyne, the Ninth Circuit found merger when a defendant was

convicted of fraud for running aPorui scheme, and money laundering for "issuing

distribution checks that supposedly represented generous returns on his victims'

investment." 584 F.3d at 815. The latter were "central" to the scheme because

they "inspired investors to send more money to Van Alstyne's funds." Id.; see also

United Støtes v. Morelønd,622 F.3d ll47,1166 (9th Cir. 2010) (same).

And in Hall, the D.C. Circuit found that transactions charged as money

laundering were not suffrciently "separate and distinct" from the underlying fraud

where the defendant fraudulently obtained loans as part of a property-flipping
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scheme, and then used some of the proceeds as down payments from straw buyers.

613 F.3d at 254-55. This use of the fraud proceeds "was a necessary element" of

the fraud, and indeed "was alleged in the indictment" as part of the fraud. Id

The government makes no effort to distinguish any of these cases, each of

which involves (as here) transactions that returned to fraud victims some of their

own money in order to sustain alarger criminal scheme and avoid detection. Of

course, Messrs. Garland, Van Alstlme, Moreland, and Hall could have'þocketed

the proceeds" of their frauds, or neglected to conceal the true sources of the

payments they were making - just as the government suggests Appellant could

have done. But, under such circumstances, "the bank fraud would not have been

very successful, to say thé least." Hø11,613 F.3d at254. Indeed, in each of these

cases, the fraud could technicølly have been executed without the later transaction.

Each court found a merger problem nonetheless because, in practical effect, the

fraud necessitated the transaction. And Justice Stevens' concern in Santos was

precisely that merger would be"in practical effect tantamount to double jeopardy."

553 U.S. at 527 (emphasis added).

Nor does it matter that the jury found that the transactions also involved

proceeds of Appellant's false statement offenses. [Govt. Blr. 78-79] All the

financial charges arose from the same scheme: to inflate the value of collateral,

including by temporarily diverting and then repaying customer payments. The
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IV

fraud and false statement charges alike reflect the execution of that scheme, and so

the "money laundering" - which was central thereto - merged with the latter just

as with the former. Anyway, merger of the money laundering and fraud

convictions qlone is sufficient to trigger the rationale of Justice Stevens'

concurrence Søntos and the merger problem are concerned with double

punishment. Justice Stevens' standard is satisfied if Appellant was twice punished

for the same transactions, once as fraud and again as money laundering.

THE DISTRICT COT]RT COMMITTED REVERSIBLE
PROCEDTIRAL AND ST]BSTANTIVE ERRORS IN SENTENCING.

A. The District Court Miscalculated the Loss Amount and
Consequently Overstated Appellant's Guidelines Range.

The government concedes that a defendant's Sentencing Guidelines range is

calculated by determining the pecuniary harm "that resulted fro* the offense."

fGovt. Br. 82] (quoting U.S.S.G. $ 2B1.1, cmt. n.3(A)(i)) (emphasis added). The

loss must be directly cøused by the crime. United Stqtes v. Randall,l5T F.3d 328,

331 (5th Cir. 1998). "Consequential" or "incidental" damages are not to be

included. (Inited Stqtes v. Daddona,34 F. 3d 163,172 (3d Cir. 1994). The court's

task is to identiff "the thing actually taken" by the offender. United States v.

Mørlatt,z4 F .3d 1005, 1007 (7th Cir. 1994).

Appellant's crime was that he inflated the value of collateral to enable

Agriprocessors to draw more money on its line of credit than it was entitled to
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draw under the terms of the loan agreement. The additional draw is the amount

that was fraudulently borrowed. It constitutes the loss caused by the fraud. The

government acknowledges that the excessive draw was, at most, $12 million.

[Govt. Br. 37] The district court therefore erred when it treated the entire

unrecovered loan balance (over $25 million) as "loss" even though only a portion

of the loaned money was attributable to Appellant's alleged fraud. Although the

unpaid loan balance was "an easy figure to latch onto," it was not "the correct loss

frgure." United States v. Berheide,42l F.3d 538, 541 (7th Cir. 2005) (emphasis in

original).

1. The government cannot distinguish on point authority that
prescribes a causation-based calculation method.

Appellant's opening brief cited cases that presented materially identical facts

and supported his position. [App. Br. 82] They are totally ignored in the

govemment's brief. In United States v. Berger,473 F.3d 1080 (9th Cir. 2007),the

defendants "regularly falsified the information contained in the Borrowing

Certificates," such as by "inflat[ing] the accounts receivable" and distorting the

inventory figures. 473 F.3d at 1084-85. The inflation "resulted in the lending

banks loaning millions of dollars . . . based on either nonexistent or substantially

overstated collateral." 473 F.3d at 1085. The banks lost $8.4 million on the loan,

but the district court, affirmed by the Ninth Circuit, found that the Guidelines

"loss" was $3.1 million. The Court of Appeals held that the proper loss amount
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was not "the lending banks' entire loss" but "the amount of loss attributable to the

falsified Borrowing Certificates." 4'73 F.3d at ll07 (emphasis in original). And in

United Støtes v. Cørboni, 204 F.3d 39, 42-46 (2d Cir. 2000), a defendant

"engage[d] in deceptive practices that increased the amounts it could borrow under

its line of credit." The Court of Appeals held that since the correct loss for

sentencing was only what was attributable to the defendant's misstatements, the

"loss" was approximately one-third of bank's unpaid balance. The government's

brief ignores these cases.

This Court's cases have repeatedly stood for the same proposition. [App.

Br. 81] The government unsuccessfully attempts to minimizethe relevance of this

Court's applicable precedents by asserting that United States v. Miller,588 F.3d

560 (Sth Cir.2009); United Stqtes v. Cqrter,4l2 F.3d 864 (8th Cir. 2005); and Kok

United States, 17 F.3d 247 (8th Cir. 1994), concerned the calculation ofv

"intended loss" rather than "actual loss." [Govt. Br. 86] This Court recognized,

however, that adefendant who fraudulently induces the extension of a line of credit

should be sentenced on the basis of "the difference between the amount of credit

the bank extended based on the false representations and the amount of credit the

bank would have extended had it known the company's true financial condition."

Kok,17 F.3d at250; Carter, 4l2F.3d at869-10. See qlso Miller, 588 F.3d at 566.
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Berger, Carboni, Miller, Kok, and Carter all reinforce a truism: A

defendant who fraudulently induces a bank to lend more money than it otherwise

would have loaned is responsible only for the additional sum lent because of his

fraud, not for any excess loss attributable to other factors.

2. This is not a case of a collateral ttoffset" against a loss.

The government invokes application note 3(EXiÐ to $ 281.1 of the

Guidelines, arguing that it prescribes the loss calculation whenever money is

"recovered" from the disposition of collateral. [Govt. Br. 83-85] But that

application note expressly applies only to "[c]redits [a]gainst [l]oss" that are

applied after the court determines the loss cqusedby a defendant's conduct. The

application note says nothing about how, before the application of the credit, to

calculate the loss caused by the defendant.

Appellant is not here seeking a collateral-based "offsef' against a larger loss.

He maintains instead that his fraud did not cause FBBC's total loss in the first

place. The government's citation to United States v. Parish,565 F.3d 528 (8th Cir.

2009), [Govt. Br. 83, 88-89], is no help. Parish dealt with mortgage loans that

\ilere entirely fraudulent from the start, i.e., fraudulent loans backed by legitimøte

colløterql. This case, on the other hand, like Carter, Kok, Berger, and Cørboni,

involves a legitimøte loan backed by somefraudulent collq.teraL ln such a case the

correct measure of the loss on a "revolving" line of credit is the added amount
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attributable to an alleged fraud, not the portion of the loan that is otherwise honest

and legitimate.6

3. Appellant's fraud did not cause Agriprocessors'
bankruptcy.

The government claims that Appellant's fraud caused "uncertainty'' and

drove Agriprocessors into bankruptcy, and that, in türrì, caused "the value of the

company as a going concern to be dramatically reduced," and that caused a

"prospective purchaser" to "walk[] away'' from purchasing the company. As a

result the trustee was unable "to obtain more money for the sale of the company

and its assets." [Govt. Br. 87-88] This "for want of a nail" theory - reminiscent of

a Rube Goldberg cartoon - totally distorts the concept on which the Sentencing

Guidelines loss calculation rests

The government's speculative theory is not supported by the record. Despite

piling inference upon inference, its brief cites only two pages of the sentencing

transcript in support. The fact is that Appellant's alleged fraud is not what drove

Agriprocessors into bankruptcy. At most, the alleged fraudulent draws postponed

a bankruptcy that had become inevitable. Collateral was only inflated when

additional cash was absolutely necessary to meet immediate operating costs, a lact

6 The govemment's suggestion that loss should be measured differently for
borrowers who have revolving lines of credit, [Govt. Br. 89], is also refuted by
established precedent. Kok, 17 F3d at 249, Berger,473 F.3d at 1084, and
Carboni,204 F .3d at 42, all involved such revolving credit lines.
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the government does not dispute. [App. Br. 87] See United States v. Diømond,

969 F.2d 961,966 (10th Cir. 1992). Hence it is clear that the company was unable

to operate profitably under the prescribed terms of its line of credit even if they had

been scrupulously followed.

The extended "but for" causation chain upon which the government relies

produces exactly the sort of "consequential" losses that arc not incfuded when

computing a Guidelines "loss." Loss "does not encompass every harm resulting

from a crime, no matter how attenuated the causal link." United Stqtes v. Simpson,

538 F.3d 459, 464 (6th Cir. 2008); see qlso Marløtt,24 F.3d at 1007 (loss limited

to "thing actually taken"); Daddona,34 F.3d at 172 (only loss "directly caused by

the fraud").

4. Inapplicable money laundering counts improperly added
four levels to Appellant's Guidelines score.

The government acknowledges that if Appellant prevails in his challenge to

the money laundering convictions, the Guidelines calculation must be reduced by

four levels. [Govt. Br.9l-92]

5. The district courtts error was not harmless.

An "error in calculating the Guidelines range requires a remand for

resentencing" unless it is harmless. United Stqtes v. Spikes,543 F.3d 1021,1023

(8th Cir. 2003). The government seeks the refuge of harmlessness by invoking

Judge Reade's generic statement that she would have imposed the same sentence
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even if she had "inadvertently erred in computing the advisory Guidelines

sentence." lGovt. Br. 90; Add. 143 n.18]

This Court has rejected efforts by district judges to shield elroneous

Guidelines calculations from effective appellate review by making categorical

pronouncements that they would impose the same sentence pursuant to their

discretionary authority. See, e.g., Sun Beør v. United Støtes,611 F.3d 925,931

(8th Cir. 2010); (Inited Stqtes v. 1ca2a,492F.3d967,971 (8th Cir. 2007). A

Guidelines effor is not rendered harmless merely because "the sentencing court

pronounced a blanket identical alternative sentence to cover any potential

guidelines calculation error asserted on appeal without also basing that sentence on

an alternative guidelines calculation." United States v. Bah,439 F.3d 423, 431

(8th Cir. 2006). Here the district court made only a nonspecific, categorical

statement with no alternative Guideline calculation - exactly what this Court has

said district courts cannot do to protect against remand. 8.g., Icøza, 492 F.3d at

970-7r.

Moreover, the sentencing judge set Appellant's sentence at the bottom of the

Guidelines range she had calculated. In such circumstances, this Court has stated

that it is "left with 'grave doubt' as to whether the error was harmless, and fmust]

remand for resentencing." United Stqtes v. Cullen, 432 F.3d 903,906 (8th Cir.

2006). And if the money laundering counts are invalid, the 324-month sentence
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pronounced by Judge Reade would be higher than the upper limit authorized by the

Guidelines, thereby exacerbating her error. See (Jnited Støtes v. Yiezcqs-Soto,562

F.3d 903, 908 (8th Cir. 2009). This is certainly not a case of harmless error.

B. The District Court Committed Procedural Error in Failing To
Take Account of Mandatory Sentencing Factors.

1. Motive.

The government misstates Appellant's contention that his sentence was

unlawful because the district court ignored his motive. [Govt. Br. 102] To be sure,

Judge Reade was not silent on the subject of Appellant's motive. She declared,

"No matter Defendant's motive, he defrauded the victim banks out of millions of

dollars." tAdd. 141] That very statement - declaring motive to be irrelevant - was

a violation of $ 3553(a). A defendant's motivation for committing a crime is

unquestionably part of the "nature and circumstances of the offense" that a

sentencing judge is obliged to consider under 18 U.S.C. $ 3553(axl). [App. Br.

8e-e0l

Ignoring the authorities - including the Supreme Court - that so hold, the

govemment responds with the citation of two factually inapposite cases that have

nothing to do with motive and do not even deal generally with procedural error

under g 3553(a). [Govt. Br. 102-03 (citing United Støtes v. Stults,575 F.3d 834

(8th Cir. 2009); United Støtes v. Ruelas-Mendez,556 F.3d 655 (8th Cir. 2009))1.
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It is virtually undisputed that Appellant's motive was to keep a struggling

family business afloat. The government contended that some funds received by

Appellant were for personal enrichment, [Govt. Fir.95-96], but the district court

declined to make any finding that Appellant had been improperþ compensated in

his management position at Agriprocessors.t tAdd. 128-291 As a result, the

sentence was imposed with no consideration being given to Appellant's motive - a

blatant omission of a mandatory statutory factor in sentencing.

2. Unwarranted disParities.

The government implicitly acknowledges that procedural error invalidates a

sentence unless it is "clear from the record that the district court actually

considered the $ 3553(a) factors in determining the sentence." [Govt. Br. 103

(quoting United States v. Walking Eøg\e,553 F.3d 654, 659 (8th Cir. 2009)1. In

this case the district court gave no consideration to the dramatic sentencing

disparity between Appellant and other defendants notwithstanding the explicit

directive of g 3553(a)(6). Not a word of Judge Reade's 52-page sentencing

memorandum mentions this statutorily prescribed sentencing factor or comparable

cases.

7 The government selectively points to funds that Appellant received fro*
Agriprocessors, [Govt. Bir.95-96], while ignoring loans he personally made to the
cash-starved business. [Def. Sent. Ex. 11100; Dkt. No. 937 at 368-370]
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The court's general statement that it "considered all of the [$ 3553(a)]

factors," tAdd. 1431, is inadequate to meet the statutory directive, as demonstrated

by this Court's refusal to accept a similar statement by the same district judge in

United States v. Chase,560 F.3d S28 (8th Cir. 2009). In Chase, the government

urged that the district court's sentence "should be interpreted to mean the district

court properly considered" the sentencing factors. This Court reversed and

remanded for resentencing, while acknowledging that the government's view was

"one plausible interpretation of the district court's comments." This Court

concluded that "[a]n equally plausible interpretation" was that the district court

"did not properly consider factors it was required to consider." 560 F.3d at 831.

C. Appellant's Sentence Is Substantively Unreasonable.

The district court's fundamental error was that it fixated on the Sentencing

Guidelines and gave scant attention to the overriding principles of 18 U.S.C.

g 3553(a). The court reviewed the facts of the offense and set out its Guidelines

calculation over more than 35 pages of its sentencing memorandum. [Add. 101-

1361 The memorandum says almost nothing about the defendant himself, [Add.

100-01, I4I-431, and the court's $ 3553(a) analysis is four sentences long. [Add.

143-44] That may have been a correct course before the Supreme Court decided

United States v. Booker, 543 U.S. 220 (2004). It is not correct today. The

Sentencing Guidelines are today only one step in a process governed by $ 3553(a)
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See, e.8., Gall v. United States, 552 U.S. 38, 49-50 (2007). The statutory

command is that a sentencing court "shall impose a sentence sufficient, but not

greater thqn necessary, to comply with the [statutory] purposes." 18 U.S.C. $

3553(a)(2) (emphasis supplied). The 324-monfh sentence that Judge Reade

imposed cannot possibly be the minimum sentence necessary to fulfill federal

statutory sentencing objectives.

Unable to justiff Appellant's sentence based on court-found facts, the

govenìment repeatedly exaggerates Appellant's criminal conduct. It claims that

Appellant "divert[ed] tens of millions of dollars in customer payments" from

FBBC, [Govt. Br. 93], but fails to add that the diversion was temporary and that,

after usually brief delays, the customer payments were sent to FBBC. [App. Br.

12, 68] The government also fantasizes millions of dollars of additional claimed

losses that neither the district court nor the Probation Office included in their own

flawed $ 2B1.1 calculations. [Govt. Bir.94; Add. 113-120; PSIR T 316] And the

govemment makes wholly unsubstantiated incendiary allegations - such as its

assertions that the mayor of Postville was bribed or that Agriprocessors' employees

were paid "under the table" [Govt. Bir.94,101] - allegations that the district court

did not credit. [Add. 100 n.3]

Viewing the record facts at their most damaging to Appellant, his crime was

that he manipulated the books of a failing company so as to receive cash advances
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of an additional $10 to $12 million dollars to keep that company solvent. If a jury

verdict based on faulty instructions can be believed, he failed to tell FBBC that

undocumented aliens worked in the Agriprocessors plant and, in the hrst such

criminal prosecution in history, he paid some cattle dealers a few days late. This is

not the banditry that calls for a life term of imprisonment - which is the sentence

that the prosecutors initially requested but withdrew after a publicized protest from

a galaxy of former prosecutors that included six former United States Attorneys

General. Nor did it justiff the district judge's imposition of a sentence that is the

functional equivalent of a life term for a 5l-year-old defendant.

The government does not dispute that Appellant is a first-time, non-violent

offender with ten children - one severely autistics - whose record of charity and

personal kindness to others is exceptional among all citizens, much less federal

criminal defendants. The government portrays Appellant as "utterly remorseless,"

ignoring Appellant's testimony in open court that he "made mistakes," that he was

"incompetent," "in over [his] head," and "stupid." [Dkt. 898-26: 67,156] The

goveflìment's brief repeats its allegations of obstruction of justice, [Govt. Blr. 971,

t With due respect, the government's suggestion, [Govt. Br. 100], that
Appellant's son Moishe would, by virtue of reaching adulthood, no longer be
heavily dependent upon his parents for his well being is ignorant and insensitive.
Autism is not a medical condition that improves with age. See, e.g., Howlin, P.,
Goode, S., Hutton, J. and Rutter, M., Adult Outcomes þr Children With Autism,
Journal of Child Psychology and Psychiatry , 45:212-229 (2004).
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that were never subjected to courtroom scrutiny, were denied by the Appellant, and

were not accepted by the district court. [Add. 134-35]

The government attempts to legitimize Appellant's sentence by offering a

chart of 72 other federal sentences appearing in decisions of various courts of

appeals. Like the district court here, the chart focuses myopically on the

Guidelines, ignoring other factors relevant under $ 3553(a). For Appellant, the

chart gets the Guideline factors wrong, applying an exaggerated loss amount and

two money laundering enhancements that are inappropriate.

To the degree the chart suggests appellate approval of all the sentences, it is

misleading. For example, there are six defendants whose cases came before this

Court. In two of these cases, there was no review of the sentence at all because of

procedural bars. LeJkowitz v. United States, 446 F.3d 788, 791 (8th Cir. 2006);

United Stqtes v. Cqlvin,359 Fed. Appx. 678, 678-79 (8th Cir. 2010). In three

others, there were appeals of Guideline issues but no $ 3553(a) issue. United

States v. Jenkins-Wøtts,574 F.3d 950, 960-62,964-65 (8th Cir. 2009); United

Støtes v. Nichols,416 F.3d 811, 818-822 (ShCir. 2005) (two defendants).

A review of the Eighth Circuit cases from the chart also teaches that

virtually all the defendants on the chart committed frauds for great personal

enrichment, often at the expense of many individuals. Nonetheless, 57 of the 72
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defendants on the chart received sentences of imprisonment shorter than

Appellant's.

If this Court were to make a comparison with other federal sentences, it

should consider a larger universe than a few selected by the government. Using

data from the United States Sentencing Commission, the National Center on

Institutions and Alternatives ("NCIA") has performed research on data concerning

all offenders sentenced under U.S.S.G. $$ 2F1.1 or 281.1 between fiscal years

lggg and 2009.e The NCIA extracted data concerning those defendants who, like

Appellant, were convicted following a tnal and received no downward departure

for substantial assistance to the government. A table showing the NCIA's results

follows:

e Information regarding NCIA's public policy research is at
http ://www.ncianet. org/publicpolicy/index. asp.
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Analysis of U.S.S.G. $2F1.1/$281.1 Trial Defendants

Excluding U.S.S.G. $5K1.1 I)efendants

National

Fr 1999-2009

Prison
Average
Prison
Length

Total
Cases

Probation/

Fine Only
Loss Amount

1,378 (81.0%) 28.2 MO323 (19.0o/o)0 - $l Million rclr70I
63.2 MO6 Q.t%) 27e (e7.e%)n:285> $l Million - $2.5 Million

r92 (98.0Vo) 72.7 MOn:l96 4 Q.0%)> $2.5 Million - $7 Million

116.8 MO0 (0.0%) 10e (100.0%)> $7 Million - $20 Million n:109

144.6 MO48 (e8.0%)n:49 1Q.0%)> $20 Million - $50 Million

31 (100.0%) 147.5 MOn:31 0 (0.0%)> $50 Million - $100 Million

110.3 MOt (3.0%) 32 (97.0o/o)n:33Over $100 Million

47.5 MO2,069 (86.1%)n:21404 33s (t3.9%o)All Cases

As can be seen, Appellant's sentence is nearly triple the 116.8 month

average for offenders with loss amounts between $7 million and $20 million.

Nothing about this case remotely warrants such harshness. Given what is known,

and generally undisputed, about who Appellant is, what he did, and why he did it, a

sentence of 27 years in prison is one that causes reasonable people to recoil, to

shake their heads in artazement. It must be reversed.
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D. Appetlant's Resentencing Should Be Before a Different Judge.

Judge Reade's preemptive statements regarding what she would do if the

case is remanded to her for re-sentencing, [Add. 143 & I43 n.18], are not the

careful, issue-specific analysis encouraged by this Court in United Stqtes v

Tickers,528 F.3d 1116, 1121 (8th Cir.2008). [See Govt. Br. 104 n.38] They

indicate, instead, that the individual judge who decided this case believes that the

analysis is done and the book is closed on the human being who stood before her

for sentencing. Despite the government's picayune distinctions, the many cases

cited by Appellant on this issue teach this: If this Court has concerns that the

original judge will have difficulty putting aside her sentence and fashioning a new

one consistent with this Court's ruling, this Court has the power and obligation to

remand for resentencing by a different judge. [App. Br. 99-100; Govt. Br. 104-105

n.38] The record of this case surely raises such concerns and requires resentencing

by a different judge.

CONCLUSION

For the foregoing reasons and those presented in Appellant's principal brief,

the judgment of conviction should be vacated and the case remanded with

directions to enter judgment for Appellant on the money laundering counts and for

a new trial on all other counts. Alternatively, the order denying Appellant's

motion for a new trial should be reversed and remanded for further proceedings
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before a different judge. Fur.ther alternatively, Appellant's sentence should be

vacated and the case remanded for re-sentencing before a different judge without

consideration of the money laundering counts, with a correct loss calculation, ar-rd

with consideration of all prescribed factors under 18 U.S.C. $ 3553(a).
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