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IN THE UNITED STATES DISTRICT COURTFOR THE NORTHERN DISTRICT OF IOWAEASTERN/DUBUQUE DIVISIONUNITED STATES OF AMERICA,Plaintiff,vs.AGRIPROCESSORS, INC.,SHOLOM RUBASHKIN, andBRENT BEEBE,Defendants.

)))))))))))

CR 08-1324 LRR
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I. INTRODUCTIONThe United States resists defendant Sholom Rubashkin’s January 30, 2009,motion to sever counts, in which motion defendant Brent Beebe joined on February 4,2009, and defendant Agriprocessors, Inc. (“Agriprocessors”) joined on February 17,2009.  Defendant RUBASHKIN seeks an order severing the charges into four separategroups, requiring four separate trials, claiming the defendants and counts wereimproperly joined under Rule 8 or, in the alternative, that severance is required underRule 14.  Defendant Beebe seeks an order severing the “eleven ‘immigration counts’involving Beebe from the remaining eighty eight counts.”  (Beebe’s Joinder of Co-Defendant Rubashkin’s Motion to Sever Counts, Docket # 277).  DefendantAgriprocessors’ joinder is non-specific.  (Joinder By Agriprocessors, Inc. In All MotionsFiled by Shalom [sic] Rubashkin, Docket # 333).  Defendants’ motion is without meritand should be denied.II. DEFENDANTS AND COUNTS WERE PROPERLY JOINEDRule 8 of the Federal Rules of Criminal Procedure provides:(a) Joinder of Offenses.  The indictment or information may charge adefendant in separate counts with 2 or more offenses if the offensescharged – whether felonies or misdemeanors or both – are of the same orsimilar character, or are based on the same act or transaction, or areconnected with or constitute part of a common scheme or plan.(b) Joinder of Defendants.  The indictment or information may charge 2or more defendants if they are alleged to have participated in the sameact or transaction, or in the same series of acts or transactions,constituting an offense or offenses.  The defendants may be charged inone or more counts together or separately.  All defendants need not becharged in each count.
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Fed. R. Crim. Pro. 8.  In cases involving jointly indicted multiple defendants thepropriety of the initial joinder is governed solely by Rule 8(b).  See, e.g., United Statesv. Jones, 880 F.2d 55, 61 (8  Cir. 1989); United States v. Southwest Bus Sales, Inc., 20th
F.3d 1449, 1453 (8  Cir. 1994); United States v. Graham, 548 F.2d 1302, 1310 n.5 (8th th
Cir. 1977).  Rule 8(a) has no application in determining whether joinder of multipledefendants is proper.  Jones, 880 F.2d at 61.  Defendant Rubashkin, however, requeststhe Court analyze joinder in this case under both Rule 8(b) and under Rule 8(a). Defendant Rubashkin premises this request on the possibility that defendant Rubashkinmay end up standing trial alone because of guilty pleas or unavailability of the otherdefendants. A. Joinder Of All Defendants Is Proper Under Rule 8(b)“There is a preference in the federal system for joint trials of defendants who areindicted together.”  Zafiro v. United States, 506 U.S. 534, 537 (1993).  This is becausejoint trials “promote efficiency and ‘serve the interests of justice by avoiding the scandaland inequity of inconsistent verdicts.’” Id., quoting Richardson v. Marsh, 481 U.S. 200,209 (1987).  Multiple trials may also be disadvantageous to defendants, as multipletrials “may be harassing” to defendants leading to excessive costs.  United States v.Franklin, 452 F.2d 926, 928-29 (8  Cir. 1971).  th

Therefore, the “prerequisites for joinder are liberally construed in favor ofjoinder.”  United States v. James, 115 F.3d 631, 634 (8  Cir. 1997) (internal quotationth
and citation omitted).  See also United States v. Gravatt, 280 F.3d 1189, 1191 (8  Cir.th



Although the case lacks precedential value, in United States v. Grey Bear, 863 F.2d1572, 581 (8  Cir. 1988) (en banc) (per curiam) (equally divided court), Judge Gibson, joinedthby Judges Fagg, Bowman, Magill and Beam, filed a concurring opinion taking issue withthe panel’s conclusion that courts may look only to the face of the indictment in determiningwhether joinder is proper under Rule 8(b).  As Judge Gibson explained, the language inBledsoe (that courts may look only to the indictment in conducting Rule 8 analysis), waspremised on an erroneous reading of precedent.  “We should thus recognize that inappropriate circumstances we may and should look beyond the indictment to determineif joinder is proper.”  Grey Bear, 683 F.2d at 583 (Gibson, J., Concurring).  4

2002) (“Rule 8(b) is construed liberally.”).  Indeed, on appeal misjoinder does notrequire automatic reversal, but rather, is subject to harmless error analysis.  Lane v.United States, 474 U.S. 438, 450 (1986) (applying harmless error analysis to claim ofmisjoinder under Rule 8(b)).  That is because the “joinder standards of Rule 8 are notthemselves of constitutional magnitude.”  Lane, 474 U.S. at 446.Courts generally look to the face of the indictment to determine whether partieshave been properly joined under Rule 8(b).  See,  United States v. Bledsoe, 674 F.2d647, 655 (8  Cir. 1982).  Other courts  have explicitly held that a trial court mayth 1
consider other pretrial evidence.  See, e.g., United States v. Dominguez, 226 F.3d1235, 1241 (11  Cir. 2000) (“It is enough that when faced with a Rule 8 motion, theth
prosecutor proffers evidence which will show the connection between the charges.”);United States v. Johnson, 46 F.3d 1166, 1172 (D.C.Cir. 1995) (“[J]oinder is proper solong as the government presents evidence before trial that the defendants’ offensesarose out of the same scheme.”); United States v. Halliman, 923 F.2d 873, 883(D.C.Cir. 1991) (a trial court may consult the indictment as well as any other pretrialevidence offered by the government); United States v. Perry, 731 F.2d 985, 990
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(D.C.Cir. 1984) (“[A] demonstration of the necessary relationship [between joinedoffenses] – and hence the benefit to the court of joinder – may be made by theGovernment at some time before trial.”).  Cf. United States v. Francis, 367 F.3d 805 (8th
Cir. 2004) (joinder of multiple conspiracy charges in one indictment proper becauseevidence at trial demonstrated sufficient connection).The “same series of acts or transactions” means “acts or transactions that arepursuant to a common plan or common scheme, which is to say (in the usual case) thatthe acts or transactions are part of a single conspiracy.”  Jones, 880 F.2d at 61.  Solong as a relationship between the offenses is established, each defendant need not beinvolved in all of the transactions charged, nor charged in all of the counts.  Haggard v.United States, 369 F.2d 968, 973 (8  Cir. 1966).  See also United States v. Delpit, 94th
F.3d 1134, 1143 (8  Cir. 1996) (“Importantly, not every defendant joined must haveth
participated in every offense charged.”).  Thus, “[p]ersons charged in a conspiracy orjointly indicted on similar evidence from the same or related events should be triedtogether, even if each defendant did not participate in or was not charged with eachoffense.”  Gravatt, 280 F.3d at 1191.  See also United States v. Wint, 974 F.2d 961,965 (8  Cir. 1992) (“[R]arely, if ever, will it be improper for co-conspirators to be triedth
together.”).  In this case, all defendants are charged with conspiring with each otherand, with respect to all other counts, there is a relationship between the offensescharged.  Therefore, joinder is proper.
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Looking first to the Indictment in this case, all defendants are charged in Counts1 through 4 of the Indictment, either in conspiracy counts or counts involving aiding andabetting allegations.  These counts charge the unlawful harboring of illegal aliens anddocument fraud pertaining to those illegal aliens.  Counts 5 through 10 chargedefendants Agriprocessors, Sholom Rubashkin, and Brent Beebe with aiding andabetting aggravated identity theft relating to some of the same illegal aliens that are thesubject of the first four counts of the indictment.  Count 11 similarly chargesAgriprocessors and Hosam Amara with aiding and abetting aggravated identity theft ofanother of the illegal aliens involved in the first four counts of the indictment.  Count 12,which charges Hosam Amara alone with unlawful flight to avoid prosecution, is relatedto the other counts because it is alleged he fled to avoid prosecution for the conductreflected in those counts.Counts 13 through 27 allege defendants Agriprocessors and Sholom Rubashkinengaged in a scheme to commit bank fraud.  Counts 13 through 27 incorporate byreference “the Manner and Means allegations from Count 1, and the Overt Acts allegedin Count 3" of the Indictment.  Fourth Superseding Indictment, ¶ 28.  Moreover, the faceof the indictment explains the bank fraud scheme occurred in part when defendantsAgriprocessors and Rubashkin concealed from the bank the harboring of illegal aliensand falsely reported full compliance with the law.  Fourth Superseding Indictment, page21, ¶¶ 31-33.  Thus, from the face of the indictment alone, these counts are directlyrelated to the first 12 counts of the indictment.
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Counts 28 through 69 charge defendants Agriprocessors and Sholom Rubashkinwith making false statements and reports to a bank.  As with Counts 13 through 27,these counts by reference incorporate “the Manner and Means allegations from Count1, [and] the Overt Acts alleged in Count 3" and also by reference incorporate theScheme to Defraud allegations from Counts 13 through 26" of the indictment.  FourthSuperseding Indictment, ¶ 45.  As with the Scheme to Defraud counts, these falsestatement counts expressly relate to the first 12 counts of the indictment, explaining thatthe statements were false because, in part, “defendant AGRIPROCESSORS wasknowingly employing and conspiring to employ illegal workers in violation of laws andregulations.”  Fourth Superseding Indictment, ¶ 47.  Counts 70 through 79 charge defendants Agriprocessors and Rubashkin withmoney laundering.  Those counts are directly related to the other charges.  The face ofthe indictment expressly alleges defendants laundered proceeds derived from theunlawful harboring of illegal aliens and bank fraud, the subject of all the prior counts ofthe indictment.  In other words, to prove the money laundering counts, the governmentmust prove the harboring and bank fraud counts.  Fourth Superseding Indictment, ¶ 52.The final counts, Counts 80 through 99 (the so-called “Cattle Counts”), chargedefendants Agriprocessors and Rubashkin, with the willful violation of an order of theSecretary of Agriculture, entered pursuant to the Packers Act.  Defendants are allegedto have willfully failed to pay cattle producers in a timely manner, thereby creating afloat that inured to the financial benefit of Agriprocessors and falsely reflected its



  The government intends to make this connection explicit in a superseding2indictment by referencing the payments to cattle producers in the bank fraud counts.8

financial status.  While not expressly referenced in the bank fraud and false statementcounts (Counts 13 through 79), these counts are related.  As discussed above, the keycomponent to the bank fraud and false statement charges is defendants’ false assertionthat Agriprocessors and defendant Rubashkin were, at all times, in full compliance withthe law.  In truth and in fact, defendants were not in compliance with the law, not onlybecause they were harboring illegal aliens but also because they were not complyingwith an order by the Secretary of Agriculture.  Indeed, the Credit and SecurityAgreement between Agriprocessors and the bank specifically requires that “[e]achBorrower will comply with the Packers Act in all respects” including the obligation to“promptly pay all of its suppliers of Inventory . . ..”  See First Bank Business Capital, Inc.V. Agriprocessors, Inc., Local Pride, L.L.C., Abraham Aaron Rubashkin, and SholomRubashkin, Case No. 2:08-cv-01035-LRR, Exhibit B, page 32 (Section 6.19).2
Defendants focus on the fact that not all defendants are charged in all counts. That is true, of course, but it is not necessary for joinder to be proper.  Rule 8(b) states:“All defendants need not be charged in each count.”  Fed. R. Crim. Pro. 8(b).  See alsoGravatt, 280 F.3d at 1191 (persons charged in conspiracy should be tried together evenif all defendants are not named in all other counts).  Defendants are all named in thefirst 11 counts of the indictment as participating in conspiracies, and aiding and abettingeach other in the commission of crimes.  The facts of those crimes are inextricably



  All references to Defendant’s Brief are to Defendant Rubashkin’s Brief in Support3of Motion to Sever (Document 213-2).  Though defendants Agriprocessors and  Beebejoined in this motion, they did so in one-page documents without separate briefs in supportof their arguments. 9

intertwined with the bank fraud charges, which in turn are inextricably intertwined withthe Cattle Counts.  The principles underlying the liberal application of the joinder rules,promoting judicial efficiency and avoiding the scandal of possible contradictory verdicts,are thus furthered by joinder of all defendants in this case.Defendants claim joinder here “will likely lead to a retroactive misjoinder.” (Defendant’s Brief at 8).   “‘”Retroactive misjoinder” arises when joinder of multiple3
counts was proper initially, but later developments . . . render joinder improper.’”  UnitedStates v. Aldrich, 169 F.3d 526, 528 (8  Cir. 1999) (quoting United States v. Jones, 16th
F3d 487, 493 (2d Cir. 1994)).  In other words, retroactive misjoinder arises when, attrial, the government is unable to prove an element of the case that justified joinder inthe first instance.  Aldrich, 169 F.3d at 528.  Defendants argue the “immigration-relatedBank Fraud Counts are exceedingly weak on their face and highly unlikely to survivebeyond the government’s opening case.”  (Defendant’s Brief at 8).  Defendants arguethe government will be unable to show defendants’ false claims of compliance with thelaw were material because the bank continued to loan money to Agriprocessors evenafter news of the immigration raid was well known.  (Defendant’s Brief at 8-9). Defendants’ argument fails.  



  Regardless, Phillip Lykens, Executive Vice President and Senior Credit Officer of4First Bank Business Capital, Inc., testified that whether Agriprocessors was in compliancewith immigration laws was material.  Lykens Grand Jury Testimony, page29 (admitted asExhibit 32 in the Rubashkin detention hearing).10

First, the retroactive misjoinder concept is one that applies to joinder of offenses,not defendants.  The government could not find any reported decision applying thisconcept to an argument under Rule 8(b).  Second, defendant’s argument isfundamentally unsound.  Materiality is an element only as to Counts 13-27 of the FourthSuperseding Indictment.  A statement is material, however, if it “has a natural tendencyto influence, or is capable of influencing, the decision of the institution in decidingwhether to engage or not to engage in a particular transaction.”  Eighth Circuit PatternJury Instruction 6.18.1344.  See United States v. Pizano, 421 F.3d 707, 722 (8  Cir.th
2005) (government need only show that false statement had the tendency to influencea bank decision, not that it actually influenced any bank decision).  Whether the bankactually based any decision or not on the false statement, therefore, is not controlling. Moreover, defendants’ argument has little support factually because theimmigration raid and charges against underlings would not necessarily implicate thecompany or the signatories to the line of credit in the unlawful conduct.   Agriprocessors4
and Sholom Rubashkin were not charged until October 30, 2008.  Defendant appearsto argue that the false statements must not have been material because the bankshould have assumed from the immigration enforcement action alone, that defendantRubashkin was aware of the illegal aliens.  Apparently, defendant Rubashkin wants the



  Though it is not clear from his Joinder of Co-Defendant Rubashkin’s Motion to5Sever Counts, it seems logical that defendant Beebe does not join in this portion of themotion which is premised on the assumption that Rubashkin is tried alone and seeks tosever the counts pending against him only.  Similarly, it is illogical to conclude thatdefendant Agriprocessors joins in this portion of the motion which, again, is premised onthe assumption defendant Rubashkin is tried alone.11

Court to reach a factual conclusion as to materiality based on the bank presumingdefendant Rubashkin to be guilty. A review of the indictment demonstrates that defendants are charged inconnection with a common scheme, where the counts relate to each other and theevidence is interrelated.  All defendants are, to begin with, charged together in twoconspiracy counts and other aiding and abetting counts.  The remaining counts, whichdo not charge all the defendants, are nevertheless related and integrated with the othercounts, as demonstrated above.  All of this is evident on the face of the indictment.  Tothe extent the interrelation of the last 19 counts is not evident from the face of theindictment because express reference is not made in the bank fraud counts, therelationship is clear in view of the bank agreement’s requirement of full compliance withthe Packers Act.B. Joinder of All Offenses is Proper Under Rule 8(a)As noted above, defendant Rubashkin makes an alternative argument, underRule 8(a), that the joiner of offenses is improper should he face trial alone.  5
(Defendant’s Brief at 10).  Joinder of offenses is permitted under Rule 8(a) if theoffenses are: (1) of the same or similar character; (2) based on the same act or
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transaction; or (3) based on acts or transactions that are connected or constitute partsof a common scheme.  See United States v. Moyer, 313 F.3d 1082, 1085 (8  Cir. 2002)th
(joinder of concealment and bank fraud counts with money laundering counts properbecause all offenses arose from same initial transaction that cause great financialdifficulties).  Generally speaking, evidence of the offense should overlap, or theevidence from each offense should be admissible in a separate trial for the otheroffenses.  United States v. Valentine, 984 F.2d 906, 910 (8  Cir. 1993).  As with Ruleth
8(b), this Rule is “interpreted broadly in favor of joinder.”  United States v. Steele, 550F.3d 693, 702 (8  Cir. 2008).th

1. Joinder of Counts is Proper as They Are of Similar CharacterJoinder of the offenses against defendant Rubashkin is proper because they areof the same or similar character – they all involve fraudulent conduct.  At the heart ofthe immigration case lies the harboring of illegal aliens by fraudulently creating falsedocuments, putting false information on government documents, and paying the illegalaliens through fraudulent means of nominee entities and bank accounts.  Of course,fraud is the essence of the bank fraud charges.  The money laundering charges involvethe fraudulent concealment and transfer of proceeds from the immigration and bankfraud crimes.To the extent defendant premises his Rule 8(a) argument on the ground that the“Cattle Counts are entirely dissimilar to every other charge in the indictment” becausethey “are not fraud crimes,” (Defendant’s Brief at 11), defendant misapprehends the



  In relation to this Rule 8(a) analysis, which presupposes defendant Rubashkin is6tried alone on those charges filed against him, the aiding and abetting aggravated identitytheft charge (Count 11) and unlawful flight charge (Count 12) against Amara are irrelevantbecause defendant Rubashkin is not named in those counts.13

essence of those charges.  Those counts do not simply involve a defendant failing topay producers on time, as required.  Rather, they involve intentional misrepresentationsand manipulations in order to create a float.  As is reflected in Counts 80 through 99 ofthe Fourth Superseding Indictment (pages 35 and 36), these offenses were committedby a combination of post-dating checks, pre-dating postage, and delaying the mailing ofchecks.  Essentially, defendant caused checks to be post-dated to producers.  Whenchallenged on this conduct, he then resorted to writing checks on the date required, butdelaying mailing of the checks.  When challenged on this practice, he caused checks tobe written with the correct date and stamped with postage for the correct date, but thendelayed the actual placement of the check in the mail for several days.  The essence ofthis criminal conduct involves the fraudulent misrepresentation and manipulation ofdocuments. 2. Joinder of Counts is Proper Because They Are Based on Acts orTransactions That Are ConnectedFor the same reasons set forth above with respect to the Rule 8(b) analysis, theoffenses in the indictment naming defendant Rubashkin were properly joined becausethey were based on acts or transactions that are connected.   The bank fraud and false6
statement counts are based upon defendants Agriprocessors’ and Rubashkin’s
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concealment of and failure to report the illegal conduct taking place at Agriprocessors,including the harboring of illegal aliens and violations of the Packers Act.  The evidence of the various offenses overlap.  To prove the bank fraud and falsestatement charges, the government will present evidence of the harboring and othercounts related to the illegal aliens, as that forms a basis for the bank fraud and falsestatement charges.  Likewise, evidence of defendants Agriprocessors’ and Rubashkin’sviolation of the Secretary of the Agriculture’s order, by delaying payments to producers,would be admissible in the bank fraud and false statement charges because, again, thebasis for those charges is the concealment of and false statements about defendantsviolating other laws.  Moreover, evidence of the immigration offenses would be admissible todemonstrate defendant Rubashkin’s control of operations at Agriprocessors.  Part ofthe immigration conspiracy involved the falsification of financial records and creation offraudulent documents to conceal the employment of illegal aliens, as alleged inparagraphs 13(a) and 13(b) of the Fourth Superseding Indictment.  DefendantRubashkin personally wrote scores of checks from another company, Cottonballs,made payable to a church, when in fact the checks were used to pay illegal aliens. Similarly, defendant Rubashkin personally caused certain illegal aliens to be placed onthe payroll for a separate company, H.E., and fraudulently funneled funds through thirdparty entities, (a grocery store and an education fund), in an effort to conceal paymentsto those illegal aliens.  
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In defendant’s Motion for Change of Venue, he claims one of the key disputes attrial will be the extent to which he had actual control and knowledge of operations atAgriprocessors.  (Defendant Rubashkin’s Brief In Support of His Motion For Change ofVenue (Document # 209-2)).  Evidence of defendant’s control and manipulation offinancial transactions, whether they relate to the employment of illegal aliens, theintentional floating of funds owed to cattle producers by delaying payment, or thediversion of accounts receivable, all go to show defendant’s control of Agriprocessorsand its financial operations.  As such, all of this evidence is not only interrelated, butwould be admissible in all the trials even if defendant’s motion were granted.Similarly, defendant Rubashkin’s criminal conduct in harboring and employingillegal aliens, aiding them in obtaining false documents, and intentionally delayingpayments to cattle producers, reflect his motive for engaging in bank fraud.  Therefore,the evidence would also be admissible pursuant to Rule 404(b) of the Federal Rules ofEvidence.  Defendant Rubashkin and others had put Agriprocessors in a precariousfinancial position, having to service a sizable line of credit with the bank.  DefendantRubashkin was chose to find illegal ways to make ends meet where possible.  Thatmotivation lay behind his harboring illegal aliens and aiding them in falsifying theirdocuments.  That motivation lay behind his intentional delay in paying producers.  Thatsame motivation lay behind the diversion of accounts receivable through third partyaccounts, and the maintenance of two sets of books, so as to falsify to the bank thefinancial status of Agriprocessors and thereby retain its sizable line of credit.  Evidence
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of these other crimes, therefore, would be admissible even if defendant Rubashkin wastried separately on the various groups of counts.Should defendant Rubashkin face trial alone, he should be tried on all the countscharged in the Fourth Superseding Indictment in a single trial.  The evidence isinextricably intertwined.  Defendant committed bank fraud in part by claiming fullcompliance with the law when in fact he was breaking the law by harboring illegalaliens, aiding them in obtaining false documentation, and by intentionally delayingpayments to cattle producers.  A motivation for these other crimes was to maintain theprecarious financial position in which defendant Rubashkin and others had placedAgriprocessors.  Evidence of defendant’s intimate and personal control over thefinancial aspects of the immigration and cattle offenses would be admissible and ishighly relevant to his control of the financial manipulation underlying the bank fraudcharges.  A single trial on all counts would advance the benefits of judicial economy byavoiding the unnecessarily redundant admission of evidence in multiple trials.III. DEFENDANTS CANNOT DEMONSTRATE PREJUDICE SUFFICIENT TOJUSTIFY SEVERANCEIn the alternative, defendants argue that even if properly joined, the Court shouldnevertheless sever the counts pursuant to Rule 14 of the Federal Rules of CriminalProcedure.  Rule 14(a) provides:Relief.  If the joinder of offenses or defendants in an indictment, aninformation, or a consolidation for trial appears to prejudice a defendant orthe government, the court may order separate trials of the counts, severthe defendants’ trials, or provide any other relief that justice requires.
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Fed. R. Crim. Pro. 14(a).  Defendants premise this argument on several grounds.  First,defendants argue the unlawful flight to avoid prosecution charge against Hosam Amarawould prejudice other defendants.  (Defendant’s Brief at 13-14).  Second, defendantsargue evidence from some counts would be inadmissible with regard to other counts,creating the danger of “spill-over.”  (Defendant’s Brief at 14-15).  Third, the immigration-related counts, defendant asserts, are too politically charged such that they would havean undue influence on a jury’s deliberation regarding the non-immigration counts. (Defendant’s Brief at 15-16).  Defendants’ motion is without merit and should be denied.A. The Legal Standard Under Rule 14A motion for severance under Rule 14 rests in the sound discretion of the trialcourt.  See United States v. Bauer, 551 F.3d 786, 791 (8  Cir. 2008) (denial of motionth
to sever will not be reversed unless an abuse of discretion is shown); United States v.Pherigo, 327 F.3d 690, 693 (8  Cir. 2003) (denial of Rule 14 motion to sever will not beth
reversed absent showing of abuse of discretion).  In determining the propriety of aseverance under Rule 14, a trial court must weigh the inconvenience and expense ofseparate trials against the prejudice resulting from a joint trial of defendants and/orcounts.  Pherigo, 327 F.3d at 693.  To prevail, a defendant must show prejudice that is“severe or compelling.”  Pherigo, 327 F.3d at 693; United States v. Warfield, 97 F.3d1014, 1018 (8  Cir. 1995).  See also United States v. Davis, 534 F.3d 903, 916 (8  Cir.th th
2008) (to prevail under Rule 14, a defendant must show “real prejudice” will result froma joint trial).  This has been characterized as a “high” standard to overcome, or a “heavyburden” to carry.  United States v. Flores, 362 F.3d 1030, 1039 (8  Cir. 2002) (“high”th
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standard); United States v. Gravatt, 280 F.3d 1189, 1191 (8  Cir. 2002) (“heavyth
burden”).  “This is because ‘a joint trial gives the jury the best perspective on all of theevidence and, therefore, increases the likelihood of a correct outcome.’” Pherigo, 327F.3d at 693 (quoting United States v. Darden, 70 F.3d 1507, 1528 (8  Cir. 1995)). th

Therefore, the presumption against severing properly joined counts ordefendants is strong.  United States v. Delpit, 94 F.3d 1134, 1143 (8  Cir. 1996).  Inth
order to prevail, a defendant must demonstrate that a joint trial would deprive him of “anappreciable chance for an acquittal.”  Steele, 550 F.3d at 702.  A district court’s denialof a motion to sever under Rule 14 will be reversed on appeal “only upon a showing ofan abuse of discretion which resulted in ‘severe or compelling prejudice.’”  UnitedStates v. Ruiz, 412 F.3d 871, 886 (8  Cir. 2005) (quoting United States v. McGuire, 45th
F.3d 1177, 1187 (8  Cir. 1995)).th

To show real prejudice, a defendant must establish either that “(a) his defense isirreconcilable with that of his co-defendant or (b) the jury will be unable tocompartmentalize the evidence as it relates to the separate defendants.”  Davis, 534F.3d at 916-17.  Defendants do not argue antagonistic defenses.  In evaluating a jury’sability to compartmentalize evidence, courts will look at 1) the complexity of the case; 2)if one or more of the defendants were acquitted; and 3) the adequacy of admonitionsand jury instructions by the trial judge.  Pherigo, 327 F.3d at 693.  See also UnitedStates v. Miller, 725 F.2d 462, 568 (8  Cir. 1984) (setting forth the factors).  th
“Generally, the risk that a joint trial will prejudice one or more of the defendants‘is best cured by careful and thorough jury instructions.’” Davis, 534 F.3d at 917



  Defendant alleges the government’s argument at the detention hearing, that7Amara’s flight supported its argument that defendant might flee, was improper.(Defendant’s Brief at 13).  It was not.  The Court granted defendant’s request for bail, butfound defendant “poses a flight risk.”  (January 28, 2009, Order p. 13, Document #199).In so finding, the Court considered evidence “one or more of Defendant’s co-defendantsmay have fled the country.”  Id. at 12. 19

(quoting Zafiro, 506 U.S. at 537).  Juries are presumed to follow instructions.  UnitedStates v. Chipps, 410 F.3d 438, 449 (8  Cir. 2005).  Indeed, there is a strongth
presumption they can do so with respect to compartmentalizing evidence.  See, e.g.,Zafiro, 506 U.S. at 540-41 (presumption jurors can follow instructions tocompartmentalize evidence); United States v. Lore, 430 F.3d 190, 205-206 (3  Cir.rd
2005) (presumption juries can follow instructions to compartmentalize evidence); UnitedStates v. Blankenship, 382 F.3d 1110, 1123 (11  Cir. 2004) (“strong presumption . . .th
that jurors are able to compartmentalize evidence by respecting limiting instructions).B. Defendants Have Failed to Overcome Their Burden Under Rule 14Defendants cannot overcome the heavy burden they bear to show severance isrequired or appropriate.  Defendants argue they would be highly prejudiced by a joint trial with HosamAmara when he is facing a charge of flight to avoid prosecution.  (Defendant’s Brief at13).   Given that Amara has fled and trial is scheduled in September, it is purely7
speculative there would even be a joint trial with Amara in the first instance.  That aside,there is nothing about Amara’s flight that would inherently prejudice other defendants. Simply because one defendant fled does not suggest the remaining defendants are
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guilty.  Indeed, a contrary argument could be made; the fact these defendants did notflee suggests they are not guilty.  Regardless, to the extent defendants argue evidence regarding Amara’s flightwould be damaging to their defenses, it is insufficient to justify severance.  Delpit, 94F.3d at 1143 (“Severance is not required merely because evidence which is admissibleonly against some defendants may be damaging to others.”).  Severance is notwarranted merely because a defendant did not personally participate in every act of thecharged offenses.  United States v. Lynch, 800 F.2d 765, 767 (8  Cir. 1986).  Thus,th
even if some evidence is admitted at trial that may not concern all of the defendants,that does not require severance.  United States v. Cadwell, 864 F.2d 71, 73-74 (8  Cir.th
1988).  Moreover, any potential prejudice can be overcome by instructions to the jury tocompartmentalize that evidence as to Amara.Defendants’ argument that the jury may cumulate the evidence from all thecounts, or use evidence from one count to infer guilt for another, is without basis.  First,as was set forth above with respect to joinder, the evidence to prove all of the counts isinextricably intertwined.  The bank fraud counts turn, in part, on defendants’ falsestatements regarding not breaking the law by harboring illegal aliens, aiding them infalsifying documents, and intentionally failing to pay cattle producers on time.  Theevidence involving defendant Rubashkin’s funneling funds through various accounts toconceal payments to illegal aliens, like his funneling of funds through various accountsto conceal the receipt of accounts receivable, demonstrate his control over the financialtransactions at Agriprocessors.  Similarly, defendant Rabushkin’s personal involvement
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in causing misleading dating of checks and envelopes to cattle producers in an effort tointentionally create a float shows, again, his control over the most minute financialtransactions at Agriprocessors.  In the alternative, defendants’ bank fraud conduct constitutes evidence of thefinancial motive to commit the immigration-related offenses and the payment to cattleproducer’s offenses.  Fed. R. Evid. 404(b).  See United States v. Jones, 880 F.2d 55,62 (8  Cir. 1989) (when evidence defendant had committed one crime would beth
probative and thus admissible at defendant’s separate trial for another crime, defendantdoes not suffer any additional prejudice if the two crimes are tried together).  Thus,contrary to defendants’ assertions, the evidence is sufficiently interconnected that ajoint trial would not result in “severe or compelling prejudice.”  Ruiz, 412 F.3d at 886.Finally, defendants argue the immigration offenses are too politically chargedthat a trial on them with other non-immigration charges “might” cause a jury to infer guilton the latter charges.  (Defendant’s Brief at 15).  That prejudice “might” occur hardlymeets the high standard of proving real prejudice “will” result from a joint trial.  (Davis,534 F.3d at 916).  Moreover, defendants presume a potential jury would have an“emotional” view regarding immigration issues, a presumption that is without basis anddisregards the effect of jury selection to eliminate jurors whose views on these issueswould disqualify them from serving as fair and impartial jurors.  Defendant Rubashkin claims “there is substantial risk that evidence admissibleonly against Sholom Rubashkin’s co-defendants for purposes of the immigrationcharges might ‘spill-over’ and be weighed against Sholom Rubashkin with respect to the
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Bank Fraud or Cattle Payment charges.”  (Defendant’s Brief at 16).  DefendantRubashkin fails, however, to identify what evidence he claims would be admissibleagainst his co-defendants and not him.  The government is not aware of any evidence,admissible in a trial on conspiracy to harbor illegal aliens and conspiracy to commitdocument fraud, that would be admissible against other co-conspirators and notdefendant Rubashkin.Finally, while defendants presume the jury would not be able tocompartmentalize the evidence, the presumption is just the opposite.  Juries arepresumed to follow instructions.  See Zafiro, 506 U.S. at 540-41 (presumption juryinstructions will prevent prejudice in joint trials).  To the extent defendants areconcerned about the jurors compartmentalizing the evidence, this “is best cured bycareful and thorough jury instructions.”  Zafiro, 506 U.S. at 537.Defendants have simply failed to overcome their heavy burden of demonstratingreal, severe or compelling prejudice would result from a joint trial, particularly in light ofthe trial court’s ability to structure proper jury instructions to the extent necessary to aidthe jury in compartmentalizing the evidence.IV. CONCLUSIONDefendants have failed to overcome the preference for joint trials and the heavyburden of demonstrating real and severe prejudice from joinder of the defendants andcharges in a single trial.  Accordingly, the government respectfully requests the Courtdeny defendants’ motion to sever. 
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