
IN THE UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

vs.

SHOLOM RUBASHKIN,

Defendant-Appellant.

)
)
)
)
)
)
)
)
)

No. 09-3939

GOVERNMENT’S MEMORANDUM IN RESISTANCE TO DEFENDANT’S 
RULE 9(A) APPEAL OF DETENTION

The United States resists defendant’s request to reverse the district court’s order

detaining defendant pending sentencing.  The district court did not err in finding

defendant presents an unacceptable risk of flight, and properly considered the available

alternatives to detention.  Having been found guilty by a jury of 86 counts of financial

fraud and related counts, defendant had the burden of proving by clear and convincing

evidence that he does not pose a risk of flight.  Defendant failed to meet that burden. 

Defendant poses a significant risk of flight and the district court’s decision should be

affirmed for the reasons more fully set forth below.

I. Procedural History Regarding Release and Detention

On October 30, 2008, defendant was first arrested on federal criminal charges in

this case.  He was released that same day on his personal recognizance.  

On November 14, 2008, defendant was arrested a second time and the

government sought his detention pending trial.  On November 19, 2008, a federal
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magistrate judge ordered defendant detained pending trial.  On January 26-27, 2009,

the district court held an evidentiary hearing on defendant’s appeal of the magistrate

judge’s detention order.  On January 28, 2009, the district court reversed the magistrate

judge’s detention order and released defendant on conditions.

On November 12, 2009, a jury found defendant guilty of 86 felony financial fraud

related charges.  That same day defendant filed a motion for continued release pending

sentencing (Document # 733).  The court denied the motion and ordered defendant

detained pending a hearing on November 18, 2009.

On November 18, 2009, the district court held an evidentiary hearing regarding

defendant’s motion to be released pending sentencing.

On November 20, 2009, the district court issued an order denying defendant’s

motion and finding defendant should be detained pending sentencing.  (Document 

# 748).

On November 23, 2009, defendant filed a motion asking the district court to

reconsider its detention order.  (Document # 751). 

On December 3, 2009, the district court issued an order denying defendant’s

motion to reconsider.  (Document # 760).

On December 7, 2009, defendant filed an appeal of the district court’s detention

order with the Eighth Circuit Court of Appeals.
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II. Factual Statement and Course of the Proceedings 

A. Defendant’s Offenses of Conviction

Defendant is a former corporate officer of Agriprocessors, Inc.

(“Agriprocessors”), a slaughterhouse and wholesale supplier of meat.  Agriprocessors’

primary facility was located in Postville, Iowa.  While defendant’s father was the sole

shareholder of Agriprocessors’ stock, defendant ran the day-to-day operations of the

plant.  This included making the day to day financial decisions.  (Trial Testimony of

Toby Bensasson, Mark Ross, and Debbie Preuser).1

Agriprocessors entered into a revolving loan agreement with First Bank Business

Capital (“FBBC”).  FBBC is a wholly-owned subsidiary of First Bank, an FDIC insured

bank.  The revolving loan was secured by inventory and accounts receivable of

Agriprocessors.  Under the loan agreement, as Agriprocessors acquired inventory and

accounts receivable, Agriprocessors was automatically entitled to borrow against such

assets.  At defendant’s direction, nearly every business day during the life of the loan,

Agriprocessors borrowed hundreds of thousands of dollars from FBBC based, in part,

upon Agriprocessors’ inventory and accounts receivable.  In recent years, the balance

on the loan was consistently in excess of $30 million.  (Trial Testimony of Phil Lykens). 

Starting several years ago, defendant began personally instructing

Agriprocessors’ employees to create invoices and bills of lading for sales that never
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occurred.  The purpose of the invoices was to inflate the sales figures in

Agriprocessors’ computer accounting system.  Those sales figures were provided to

FBBC on a regular basis in one form or another.  Each day Agriprocessors requested

an advance on the revolving loan, the inflated sales figures were used to calculate the

“borrowing base” attendant to the loan.  During the time-frame of the indictment, the

borrowing base was consistently inflated.  Those sales figures were also incorporated

into monthly financial statements (aging reports) which were also consistently inflated. 

(Trial Testimony of Darlis Hendry and Toby Bensasson).

In addition to creating false sales through fake invoices and bills of lading,

defendant created fake accounts receivable by failing to report customer payments to

the bank.  As customer accounts were paid down, defendant personally instructed

Agriprocessors’ accounting personnel to put the money into different accounts and not

“post” the payments in Agriprocessors’ accounting system.  As a result, the customer

accounts receivable falsely appeared to be larger in Agriprocessors’ accounting system

than they really were because the payments had not been recorded.  Again, the

accounts receivable figures in Agriprocessors’ accounting system were regularly

furnished to FBBC as evidence of the amount of available collateral.  (Trial Testimony

of April Hamilton and Toby Bensasson).

Defendant’s conduct causing customer payments to be diverted to different

accounts defrauded FBBC in another way as well.  Under the loan agreement, the

payments on Agriprocessors’ accounts receivable were supposed to go directly to the

bank.  By diverting the payments, defendant was, in effect, stealing the bank’s collateral

and then lying to the bank about it.  To hide the diversion of customer payments,
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defendant personally instructed the accounting personnel make the deposits, which

included the diverted customer payments, to include extra “round up” checks so the

deposit totals were round numbers.  This made the deposits look like loans, transfers,

or some other type of funds – anything but customer payments which could be

expected to be in odd amounts.  (Trial Testimony of April Hamilton and Toby

Bensasson).  

Because there was a cap on the amount of money Agriprocessors could borrow

from FBBC, defendant needed a way to periodically pay down the loan balance with

money that was not in the form of customer payments.  In order to do so without

alerting the bank of his actions, he took money from Agriprocessors’ operating account

(consisting largely of fraudulently-obtained loan proceeds) and had the money run

through two third-party entities under his control before being transferred to the bank

along with genuine customer payments.  The third-party entities were a small grocery

store (Kosher Community Grocery) and a small private school (Torah Education). 

Defendant personally directed accounting personnel to make sure the checks from

Kosher Community and Torah Education were drawn in odd, seemingly random

amounts, so that they looked like customer checks.  (Trial Testimony of April Hamilton

and Toby Bensasson).

Defendant also defrauded the bank by periodically certifying that Agriprocessors

was not violating the law in a way that would adversely impact the business or the

bank’s collateral.  (Trial Testimony of Toby Bensasson and Phil Lykens).  As defendant

knew, this was not true.
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Defendant knew Agriprocessors was not complying with the Packers and

Stockyards Act (“Packers Act”).  Defendant knew this because he was the one who

decided when to release substantially all checks at Agriprocessors – including those to

its cattle suppliers – and defendant was consistently late in doing so.  (Trial Testimony

of Shella Chiu and Debbie Preuser).  In addition to violating the law in a way that was

material to the bank, defendant was violating a previous order of the Secretary of

Agriculture which prohibited Agriprocessors and its employees from violating the

Packers Act.  (Trial Testimony of Casey Sturgill).

In addition, defendant knew the vast majority of Agriprocessors’ workforce was

undocumented.  Defendant knew the workers’ identification documents were bad, but

he kept them employed through a number of methods.  (Trial Testimony of Elizabeth

Billmeyer).  For example, at one point in the Fall of 2007, he had a number of

undocumented workers placed on a separate payroll because Agriprocessors’ human

resources manager was refusing to accept their obviously fake identification

documents.  (Trial Testimony of Laura Althouse).  In May 2008, after learning that

Immigration and Customs Enforcement (“ICE”) was preparing for a large immigration

raid, defendant orchestrated a scheme to “rehire” the workers he knew were

undocumented.  Defendant provided money to his plant supervisors to loan to the

employees to get new, better, fake identification documents.  (Trial Testimony of Carlos

Guererro).  He also instructed a human resources assistant to conduct “hiring” the day

before the raid.  Agriprocessors’ human resources manager was out of town at the

time.  (Trial Testimony of Laura Althouse).  Ultimately, on May 12, 2008, ICE

encountered approximately 500 people working at Agriprocessors; 389 of whom were
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determined to be undocumented aliens.  (Stipulation of the parties, marked as trial

exhibit 142).

B. Defendant’s Post-Raid Conduct and Attempts to Obstruct Justice

Following the May 12, 2008, raid, defendant intensified his efforts to defraud

FBBC and took several steps in an attempt to obstruct justice.

! Around the time of the raid, defendant gathered from Althouse the immigration

forms I-9 for the employees with the obviously fake identification documents

whom he had placed on the separate payroll.  Those forms were never seen

again.  (Trial Testimony of Laura Althouse). 

! The week of the raid, on approximately May 15, 2008, in order to persuade

FBBC to continue advancing money on the loan, defendant personally assured

bank personnel that he did not know the undocumented workers’ documents

were bad.  (Trial Testimony of Phil Lykens).

! As production at the plant decreased following the raid, defendant caused an

increase in the creation of fake invoices and fake sales.  (Trial Testimony of

Darlis Hendry and Toby Bensasson).  

! On approximately May 29, 2008, defendant’s company credit card was used to

buy one-way airline tickets to Israel for Shlomo Ben Chaim, the employee who

certified the I-9s for the undocumented aliens placed on the separate payroll. 

The card was used to purchase tickets for seven of Ben Chaim’s family

members as well.  Ben Chaim and his family then fled to Israel, where they
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remain.  Defendant also took over Ben Chaim’s real property in Iowa.  (11/18/09

DH 105-108).2

! Also in late May 2008, defendant became aware Agriprocessors’ manager and

coconspirator Hosam Amara was a target of the government’s criminal

investigation into alien harboring.  On June 3, 2008, defendant gave Amara

$4,000 for airline tickets and told him it would be better if he just left and forgot

about what had happened at Agriprocessors.  (11/18/09 DH 96-103; Trial Exhibit

1302).  Amara then fled to Israel, where he remains pending extradition. 

(11/18/09 DH 103-104). 

! As defendant became aware that Agriprocessors’ employees were identified as

targets and potential cooperators in the government’s alien harboring

investigation, defendant promised those targets to continue to pay their salaries

during any time they spent in prison.  Defendant directed Agriprocessors’ human

resources assistant and defendant’s coconspirator Laura Althouse to draft

“employee status forms” for her, human resources manager and defendant’s

coconspirator Elizabeth Billmeyer, and operations manager and alleged

coconspirator Brent Beebe.  The forms each set forth an annual salary and

included a blank space where the years in prison was to be filled in once it was

known.  (Trial Testimony of Laura Althouse).
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Shortly before and immediately following defendant’s October 30, 2008, arrest

on immigration-related charges,  defendant destroyed evidence of the fake invoices3

and diverted customer payments.  

! On about October 29, 2008, defendant gathered a thumb drive containing

records of diverted customer payments, along with copies of diverted checks,

from April Hamilton, the accounting employee who diverted the payments at

defendant’s direction.  (Trial Testimony of April Hamilton).  That thumb drive and

records have never been recovered.

! On about October 31, 2008, while on pretrial release, defendant directed

Hamilton to delete additional evidence of diverted payments from

Agriprocessors’ computer accounting system.  (Trial Testimony of April

Hamilton).

! On approximately November 3, 3008, while on pretrial release, defendant

gathered copies of fake invoices and bills of lading from Darlis Hendry, the

customer service employee who created them at defendant’s direction.  (Trial

Testimony of Darlis Hendry).  Those documents have never been found.

! On approximately November 5, 2008, the day after the execution of a federal

search warrant at Agriprocessors, and while on pretrial release, defendant

directed a third employee, Wendy Torson, to shred copies of approximately 50 to

75 customer statements which contradicted what Agriprocessors had reported to

the bank.  (Trial Testimony of Wendy Torson).
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C. Defendant’s Preparations to Flee

Defendant was arrested again on November 14, 2008.  A search of his

residence indicated he was making preparations to flee.  Specifically:

! During the November 14, 2008, search of defendant’s residence, agents found

approximately $20,000 in cash.  (1/26/09 DH Tr. Excerpt 34-35).

! Most of the cash was in a bag on the floor of the closet in defendant’s master

bedroom.  The bag contained several envelopes of money, mostly in $100 bills. 

(1/26/09 DH Tr. Excerpt 35-36; Detention Hearing Exhibits 15-23).

! Within the bag was a travel pouch - a fabric bag of the sort a traveler would wear

under their clothing – that contained several thousands of dollars.  (1/26/09 DH

Tr. Excerpt 38-39; Detention Hearing Exhibits 17-18).

! Also within the bag were several original identification documents for defendant

and his family members.  These included original birth certificates for both

defendant and his wife, three to four passports appearing to belong to

defendant’s children, and at least two original social security cards (defendant

had previously surrendered his and his wife’s passports to the Probation office). 

(1/26/09 DH Tr. Excerpt 39-41; Detention Hearing Exhibits 18, 19, 21-23).

! In the same master bedroom closet as the bag were three lockboxes.  Two of

the lockboxes were open and empty.  The third was locked and contained

nothing of interest.  (1/26/09 DH Tr. 41).
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D. Agriprocessors’ Bankruptcy

Defendant’s actions led to the financial collapse of Agriprocessors and the

company filed for Chapter 11 bankruptcy on November 4, 2008.  A trustee was

appointed to run the business on November 20, 2008.  The trustee’s managers soon

discovered that, at the time of the bankruptcy, Agriprocessors’ accounts receivable

collateral was overstated by approximately $10 million.

E. Defendant’s Initial Detention and Release

The magistrate court ruled defendant should be detained pending trial based in

large part upon the bag of money and documents in defendant’s closet and defendant’s

commission of bank fraud while on pretrial release.  Upon review, the district court

concluded defendant had violated his terms of pretrial release.  The district court also

determined defendant posed a risk of flight, finding the evidence from defendant’s

residence to be significant.  (Defendant’s Exhibit 5, January 28, 2009, Order p. 13). 

Nonetheless, the district court determined certain conditions of release were adequate

to reasonably assure defendant’s appearance at trial.  The Court found “a substantial

security bond, active GPS electronic monitoring, travel restrictions and surrender of the

passports and birth certificates of Defendant, Mrs. Rubashkin and their minor children

should reasonably assure Defendant’s presence.”  (January 28, 2009, Order p. 14). 

Ultimately, the district court released defendant pending trial.

F. Defendant’s Trial and Convictions

The most recent indictment against defendant included a total of approximately

72 alien harboring, document fraud, and conspiracy counts.  It also included a total of
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91 financial fraud and related counts.  At the defendant’s request, the alien harboring,

document fraud, and conspiracy counts were severed from the financial counts.  Also at

defendant’s request, venue was transferred to the District of South Dakota due to

pretrial publicity in the Northern District of Iowa.

On November 12, 2009, a jury returned guilty verdicts on 86 of 91 financial fraud

and related counts against defendant Sholom Rubashkin.  Defendant was convicted on:

! 14 counts of bank fraud (18 U.S.C. § 1344);

! 24 counts of making false statements to a bank (18 U.S.C. § 1014);

! 14 counts of wire fraud (18 U.S.C. § 1343);

! 9 counts of mail fraud (18 U.S.C. § 1341);

! 10 counts of money laundering (18 U.S.C. §§ 1956(a)(1)(A)(I), 1956(a)(1)(B)(I));

and

! 15 counts of violating an order of the Secretary of Agriculture to timely pay

suppliers of livestock (7 U.S.C. § 195).   4

(Verdict Form, Document #736, renumbered  Counts 1-71, 73-80, 84-89, and 91).5

On several of the counts of fraud and making false statements to a bank, the jury

answered interrogatories that identified multiple bases for finding defendant had

defrauded or made false statements to the bank.
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! With regard to several of the counts, the jury found defendant committed his

offenses “by creating false accounts receivable collateral supporting the

[revolving loan with FBBC].”  (Verdict Form, Document #736).

! With regard to several of the counts, the jury found defendant committed his

offenses “by diverting collections from accounts receivable collateral for the

[revolving loan with FBBC].”  (Verdict Form, Document #736).

! With regard to several of the counts, the jury found the offenses were committed

by means of a “false statement or statements about whether accounts receivable

reported in collateral certificates submitted by Agriprocessors, Inc. were

genuine.”  (Verdict Form, Document #736).

! With regard to several of the counts, the jury found defendant committed his

offenses “by falsely stating Agriprocessors was in compliance with all laws when

Agriprocessors and its employees were failing to comply with the Packers and

Stockyards Act.”  (Verdict Form, Document #736).

! With regard to 18 of those counts, the jury found defendant committed his

offenses “by falsely stating Agriprocessors was in compliance with all laws when

Agriprocessors and its employees were harboring or conspiring to harbor

undocumented aliens.”  (Verdict Form, Document #736, renumbered Counts 1-9

and 39-47).6
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Defendant was taken into custody upon return of the verdicts.  Following a

November 18, 2009, detention hearing, the district court determined defendant was a

flight risk and ordered him detained pending sentencing.  (Defendant’s Exhibit 10,

November 20, 2009, Order).7

III. Argument

A. Legal Standards

Title 18 U.S.C. § 3143(a) states: “a person who has been found guilty of an

offense and who is awaiting imposition or execution of sentence . . . be detained,

unless the judicial officer finds by clear and convincing evidence that the person is not

likely to flee . . ..”  It is defendant’s burden under § 3134(a) to prove by clear and

convincing evidence that he does not pose a flight risk.  See United States v. Wesland,

993 F.2d 1366, 1367 (8  Cir. 1993) (defendant’s burden to prove he is not a flight risk ifth

released under § 3143(a)); United States v. Christner, 66 F.3d 922, 930 (8  Cir. 1995)th

(defendant bears the burden to prove by clear and convincing evidence that he is

eligible for release pending sentence).

“Post-conviction, a defendant no longer has a substantive constitutional right to
bail pending sentencing.” United States v. Madoff, 316 Fed. App'x 58, 59 (2nd
Cir.2009); see United States v. Kills Enemy, 3 F.3d 1201, 1203 (8th Cir.1993) (“A
convicted person awaiting sentence is no longer entitled to a presumption of
innocence or presumptively entitled to his freedom.”).  Release of a defendant

Case: 09-3939     Page: 14      Date Filed: 12/30/2009 Entry ID: 3619979



15

pending sentencing is expressly governed by 18 U.S.C. § 3143(a). [FN1] United
States v. Welsand, 993 F.2d 1366, 1367 (8th Cir.1993).  Accordingly, pursuant to
§ 3143(a), the burden is on the defendant to demonstrate by clear and
convincing evidence that he is not likely to flee or pose a danger to the safety of
others or the community.  Madoff, 316 Fed. App'x at 59; United States v.
Abuhamra, 389 F.3d 309, 321 (2nd Cir.2004); United States v. Kinslow, 105 F.3d
555, 557 (10th Cir.1997); United States v. Vance, 851 F.2d 166, 170 (6th Cir.),
cert. denied, 488 U.S. 893, 109 S.Ct. 231, 102 L.Ed.2d 220 (1988).

United States v. Miell, 2009 WL 1956451 at *2 (N.D. Iowa, July 6, 2009) (footnote 1,

quoting section 3143(a), omitted).

This Court reviews the factual findings of a detention order under the clearly

erroneous standard of review.  United States v. Abad, 350 F.3d 793, 797 (8  Cir. 2003).th

“However, conclusions and reasoning relating to the ultimate questions flowing from

such factual considerations - issues such as . . . the determination of the conditions that

will reasonably assure the appearance of the defendant - should be the subject of

independent review.”  Id.  This Court has previously explained that for a district court’s

decision to be “clearly erroneous,” the “decision must strike us [the Eighth Circuit Court

of Appeals] as more than just maybe or probably wrong; it must strike us as wrong with

the force of a five-week-old, unrefrigerated dead fish.”  United States v. Sanders, 424

F.3d 768, 778 (8  Cir. 2005) (internal citations and quotation omitted).th

B. The District Court Did Not Err in Finding Defendant Was a Flight Risk

The district court did not err in finding defendant poses an unacceptable risk of

flight.  Specifically, the district court correctly found defendant failed to prove by clear

and convincing evidence he was not likely to flee.  18 U.S.C. § 3143(a).  

Defendant previously made preparations to flee.  The government presented

evidence regarding a bag, discovered in defendant’s bedroom closet, containing
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in a 22 level enhancement under USSG §2B1.1(b)(1)(L).  Based upon the detention
record evidence, defendant is subject to additional enhancements including
enhancements for role in the offense and obstruction of justice.
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thousands of dollars in cash, original birth certificates for defendant and his wife, and

passports for several of defendant’s children (defendant and his wife’s passports had

previously been surrendered to pretrial services).  In the same closet were two

lockboxes which were unlocked and empty. Although the district court originally found

there were conditions of pretrial release which were adequate to reasonably assure

defendant’s appearance at trial, the district court found defendant to be a flight risk, and

the bag of money to be significant.

Defendant has now been convicted and faces many years in prison.  Pursuant to

the advisory United States Sentencing Guidelines, defendant’s base offense level for

the counts of conviction is 7, pursuant to USSG §2B1.1(a)(1).  Even if the loss in this

case were limited to the approximately $10,000,000 in fake collateral which existed at

the time of the bankruptcy, the result is a 20 level enhancement under

USSG §2B1.1(b)(1)(K).   In addition, defendant’s sentence should be enhanced 28

levels for an offense involving 10 or more victims (USSG § 2B1.1(b)(2)(A)), 2 levels for

use of sophisticated means (USSG § 2B1.1(b)(9)(C)), 4 levels for role in the offense

(USSG §3B1.1(b)), 2 levels for abuse of a position of trust (USSG §3B1.3), and 2 levels

for obstruction of justice (USSG §3C1.1).  This would result in a total offense level of

39.  Assuming a criminal history category I, defendant is facing an advisory guideline

sentencing range of 262 to 327 months.  Defendant is 50 years old.  
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With a likely sentence of at least 21 years in prison without the possibility of

parole, defendant has a far greater incentive to flee than before.  In addition, with all

pending charges having been disposed of by trial, defendant has far less of an

incentive to appear for court.  All that remains is the determination of defendant’s

sentence.

In addition, defendant violated his previous conditions of pretrial release by

committing bank fraud, attempting to obstruct justice, and tampering with evidence.  In

a January 28, 2009, Order granting defendant’s appeal of the Magistrate Court’s order

of detention, the district court found “there is probable cause to believe Defendant

committed a federal crime, Bank Fraud, while on pretrial release.”  (Document #199, 

p. 16).  Since that time, new evidence of defendant’s attempts to obstruct justice came

to light and were made part of the record at trial or at defendant’s post-trial detention

hearing.  All told:

! Defendant assisted others in obtaining false identification documents the week
prior to the May 12, 2008, immigration raid.  (Trial Testimony Laura Althouse). 

! Around the time of the immigration raid, defendant gathered up the I-9s, signed
by Ben Chaim, for the employees with obviously fake identifications who had
been placed on the separate payroll.  (Trial Testimony of Laura Althouse).

! Defendant assisted and funded Shlomo Ben Chaim’s flight to Israel in the wake
of the May 12, 2008, immigration raid (Ben Chaim was the individual defendant
had sign the I-9s for the undocumented aliens placed on a separate payroll). 
(11/18/09 DH Tr. 104-108).

! Defendant encouraged and funded poultry manager Hosam Amara’s flight to
Israel in the wake of the May 12, 2008, immigration raid.  (11/18/09 DH Tr. 96-
104).

! Defendant attempted to influence other targets of the criminal investigation by
promising to pay them for any years they spent in prison as a result of their
criminal conduct.  (Trial Testimony of Laura Althouse).
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! The day before his initial arrest on October 30, 2008, defendant gathered up
evidence of the diversion of customer payments (a thumb drive containing a
spreadsheet and copies of diverted checks) from April Hamilton.  (Trial
Testimony of April Hamilton).

! The day after his initial arrest, while on pretrial release, defendant directed April
Hamilton to delete customer payments from Agriprocessors’ computer
accounting system which had not yet been posted.  (Trial Testimony of April
Hamilton).

! Near the time of defendant’s initial arrest, defendant gathered up the hard copies
of the fake invoices (and attached bills of lading) Darlis Hendry had created at
defendant’s request.  (Trial Testimony of Darlis Hendry).

! On November 5, 2008, while on pretrial release, defendant instructed Wendy
Torson to shred Agriprocessors’ copies of statements sent to certain customers
(statements which reflected the actual amounts owed by those customers and
which were inconsistent with information sent to the bank).  (Trial Testimony of
Wendy Torson).

Defendant’s violations of law while under court supervision, and his repeated

attempts to obstruct justice, evidence a likelihood defendant would violate conditions of

release.  When considered in conjunction with defendant’s previous preparations to flee

and his enhanced incentive to flee, the district court correctly found defendant to be a

flight risk.

C. The Court Adequately Considered Alternatives to Detention

Defendant argues the district court “failed to consider the sufficiency of the

conditions that will assure Mr. Rubashkin’s presence for all future proceedings and for

service of any sentence that is lawfully imposed.”  (AOB 13).  Specifically, defendant

alleges the court failed to consider a proposed private security guard, and the posting of

Torah scrolls and $8 million in property from family and friends, in determining whether

adequate conditions of release were available.  (AOB 16-17).  To the contrary, the
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district court considered all proposed conditions of release, and defendant’ argument

fails.

Although the district court did not specifically discuss the proposed private

security guard in its order of detention, there is no requirement that each and every

proposal be discussed.  Cf. United States v. Gray, 533 F.3d 942, 943-44 (8  Cir. 2008)th

(this Court presumes district courts are aware of the law and their obligation to consider

all sentencing factors under section 3553(a), and a reference to one factor satisfies this

Court that the district court considered all the factors); United States v. Dieken, 432

F.3d 906, 909 (8  Cir. 2006) (“We do not require a district court to categoricallyth

rehearse each of the section 3553(a) factors on the record when it imposes a sentence

as long as it is clear that they were considered.”).  This Court should not presume

defendant’s proposal was ignored.  Rather, the district court’s actions demonstrates it

did not consider a private security guard to be a particularly effective or appropriate

means of assuring defendant’s appearance.  The same evidence and proposal were

presented at defendant’s initial detention hearing and the court declined to include it as

a condition of release.  (1/27/09 DH Tr. 96-102 [testimony by Brad Utter regarding

providing, among other things, defendant’s willingness to pay for a private 24-hour

armed guard]; Exhibit Q). 

In addition, the district court clearly did consider all property proposed as security

both in ordering defendant released pending trial and ordering him detained pending

sentencing.  At his initial detention hearing, defendant proposed a security package that

included “nearly $2 million” in equity in the homes of his friends and family.  (1/26/09

DH Tr. 69).  The district court rejected the proposal and ordered defendant to post a
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$500,000 corporate surety bond.  (Defendant’s Exhibit 6, Order Setting Conditions of

Release, p. 2).  Nonetheless, the district court considered the fact that many persons

had “pledged the equity in their homes as security for defendant’s release” as evidence

of “unprecedented” community support.  (Defendant’s Exhibit 5, January 28, 2009,

Order p. 12).  Similarly, in the order appealed from, the district court noted “Defendant

presented evidence of forty-three individuals willing to pledge the equity in their homes

for Defendant’s bail.”  (Defendant’s Exhibit 10, November 20, 2009, Order p. 4).  In

addition, the district court specifically stated it “consider[ed] the pledges of support from

Rabbi Kotlarsky and Rabbi Kivman.”  (Id.)  Such support included pledging Torah

scrolls as security.  (11/18/09 DH Tr. 35; Defendant’s Exhibit F).  It is simply inaccurate

to state the district court failed to consider the entire security package proposed by

defendant.

Finally, defendant’s argument overemphasizes the effectiveness of a private

security guard and additional pledged security.  Having orchestrated an intricate

scheme to defraud a bank out of millions and millions of dollars, the risk that defendant

might get the better of a private security firm of his choosing is just too great. 

Regarding additional pledged security, defendant has a proven track record of abusing

the trust of others and misusing others’ money.  At a certain point, additional security

provided by others ceases to constitute an effective means of assuring defendant’s

appearance.

The district court adequately considered all available conditions of release. 

Defendant’s argument to the contrary should be rejected.
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IV. Conclusion

For the above reasons, the district court’s order of detention should be affirmed.

Respectfully submitted,

STEPANIE M. ROSE
United States Attorney

By: s/Peter E. Deegan, Jr.
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