
IN THE UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

vs.

SHOLOM RUBASHKIN,

Defendant-Appellant.

)
)
)
)
)
)
)
)
)

Nos. 10-2487, 10-3580

GOVERNMENT’S RESPONSE TO DEFENDANT/APPELLANT’S

MOTION FOR RELEASE PENDING APPEAL

The United States resists defendant’s June 16, 2011, Motion for Release

Pending Appeal (Entry ID 3798710).  The district court did not err in finding

release pending appeal was inappropriate.  Defendant failed to meet his burden of

proving by clear and convincing evidence that he is not likely to flee. 

Additionally, the issues raised in defendant’s appeal are insufficient to establish a

likelihood a new trial will be ordered.   Defendant’s motion should be denied.

This is the second time defendant has sought review from this Court of an

order of detention.  The first motion, requesting review of the district court’s order

detaining defendant pending sentencing, was denied on January 8, 2010. 

(No. 09-3939, Entry ID 3622482).
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I. Factual Statement and Course of Proceedings

A. Defendant’s Offenses of Conviction

A Statement of Facts describing defendant’s offenses of conviction and

related conduct is set forth in pages 8 through 12 of the government’s primary

brief.

B. Defendant’s Post-Search Conduct and Attempts to Obstruct

Justice

Following the May 12, 2008, search at Agriprocessors, defendant

intensified his efforts to defraud First Bank Business Capital (FBBC) and took

several steps to obstruct justice.! Around the time of the search, defendant gathered immigration I-9 forms for
the employees with the obviously false identification documents whom he
had placed on the separate payroll.  Those forms were never seen again. 
(TT10/28/09 (Althouse) 65-66).1

The Clerk’s Record in 08-MJ-00363 is referred to by the document number1

with the prefix “1MJ.”  The Clerk’s Record in 08-MJ-00381 is referred to by the
document number with the prefix “2MJ.”  Items from the Clerk's Record in
08-CR-1324 are referred to by the document number with the prefix "CR."  The
trial transcript is referred to by date with the prefix “TT” and, where needed to
identify the transcript, the witness name in parentheses.  “DH1" refers to the
transcript of a pretrial detention hearing on 1/26/09 and 1/27/09.  “DH1(Excerpt)”
refers to the separately produced transcript of government agents' testimony from
the same hearing.  “DH1 Exhibit” refers to government exhibits received at the
pretrial detention hearing on 1/26/09 and 1/27/09.  “DH2" refers to the transcript
of a post-trial detention hearing on 11/18/09.   “GXB” refers to government trial
exhibits.

2
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! Soon after the search, on approximately May 15, 2008, defendant falsely
assured FBBC personnel he did not know the illegal workers’ documents
were bad in order to persuade FBBC to continue advancing money on the
loan.  (TT10/20/09 55-56).! As production at the plant decreased following the search, defendant caused
an increase in the creation of false invoices and false sales.  (TT10/21/09
(Bensasson) 131).  ! On approximately May 29, 2008, defendant’s company credit card was used
to buy one-way airline tickets to Israel for Shlomo Ben Chaim, the
employee who certified the I-9s for the illegal aliens on the separate payroll. 
The card was used to purchase tickets for seven of Ben Chaim’s family
members as well.  Ben Chaim and his family then fled to Israel, where they
remain.  (DH2 105-108).! Also in late May 2008, defendant became aware Agriprocessors’ manager
and coconspirator Hosam Amara was a target of the government’s criminal
investigation.  On June 3, defendant gave Amara $4,000 for airline tickets
and told him it would be better if he just left and forgot about what had
happened at Agriprocessors.  (DH2 96-103; GXB 1302).  Amara fled to
Israel, where he remains pending extradition.  (DH2 103-104). ! As defendant became aware Agriprocessors’ employees were identified as
targets and potential cooperators in the government’s investigation, he
promised to pay their salaries during any time they spent in prison. 
Defendant directed Agriprocessors’ human resources assistant and
coconspirator Laura Althouse to draft “employee status forms” for her,
human resources manager and coconspirator Elizabeth Billmeyer, and
operations manager and coconspirator Brent Beebe.  The forms set forth an
annual salary and included a blank space where the years in prison were to
be filled in once known.  (TT10/28/09 (Althouse) 37; GXB 1314-1316).! On about October 29, 2008, defendant took a thumb-drive containing
records of diverted customer payments and copies of diverted checks from
the accounting employee who diverted the payments at defendant’s
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direction.  (TT10/22/09 (Hamilton) 16, 88-89).  The thumb-drive and
records have never been recovered.! On about October 31, 2008, while on pretrial release,  defendant directed2

the deletion of additional evidence of diverted payments from
Agriprocessors’ computer accounting system.  (TT10/22/09 (Hamilton) 91).! On approximately November 3, 2008, while on pretrial release, defendant
took copies of false invoices and bills of lading created at his direction. 
(TT10/15/09 44-45).  Those documents have never been found.! On approximately November 5, 2008, the day after the execution of a
federal search warrant at Agriprocessors, and while he was on pretrial
release, defendant directed another employee to shred approximately 50 to
75 customer statements that contradicted what Agriprocessors had reported
to FBBC.  (TT10/22/09 30-31).

C. Defendant’s Preparations to Flee

On October 30, 2008, defendant was first arrested on federal criminal

charges in this case.  He was released that same day on his personal recognizance. 

(1MJ1, 1MJ7, 1MJ8).  Defendant was arrested for a second time on November 14,

2008.  (2MJ1).  A search of his residence indicated he was making preparations to

flee.  Specifically:! During the November 14, 2008, search of defendant’s residence, agents
found approximately $20,000 in cash.  (DH1(Excerpt) 34-35).

 Defendant was immediately released on his own recognizance, with no2

objection from the government, following his October 30, 2008, arrest.

4
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! Most of the cash was in a bag on the floor of the closet in defendant’s
master bedroom.  The bag contained several envelopes of money, mostly in
$100 bills.  (DH1(Excerpt) 35-36; DH1 Exhibits 15-23).! Within the bag was a travel pouch – a fabric bag of the sort a traveler would
wear under their clothing – that contained several thousands of dollars. 
(DH1(Excerpt) 38-39; DH1 Exhibits 17-18).! Also within the bag were several original identification documents for
defendant and his family members.  These included original birth
certificates for both defendant and his wife, three to four passports
appearing to belong to defendant’s children, and at least two original social
security cards (defendant had previously surrendered his and his wife’s
passports to the Probation office).  (DH1(Excerpt) 39-41; DH1 Exhibits 18,
19, 21-23).! In the same master bedroom closet as the bag were three lockboxes.  Two of
the lockboxes were open and empty.  The third was locked and contained
nothing of interest.  (DH1 41).

D. Defendant’s Detention and Release

Following defendant’s November 14, 2008, arrest, the government sought

his detention pending trial.  On November 19, 2008, a federal magistrate judge

ruled defendant should be detained pending trial based, in large part, upon the bag

of money and documents in defendant’s closet and defendant’s commission of

bank fraud while on pretrial release.  (2MJ 7, 2MJ17).  

On January 26 and 27, 2009, the district court held an evidentiary hearing

on defendant’s appeal of the magistrate judge’s detention order.  Upon review, the

district court concluded defendant had violated his terms of pretrial release.  The

5
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district court also determined defendant posed a risk of flight, finding the evidence

from defendant’s residence to be significant.  (CR199 p. 13).  Nonetheless, the

district court determined certain conditions of release were adequate to reasonably

assure defendant’s appearance at trial.  The Court found “a substantial security

bond, active GPS electronic monitoring, travel restrictions and surrender of the

passports and birth certificates of Defendant, Mrs. Rubashkin and their minor

children should reasonably assure Defendant’s presence.”  (CR199 p. 14). 

Ultimately, the district court released defendant pending trial.

On November 12, 2009, a jury found defendant guilty of 86 felony financial

fraud related charges.  That same day defendant filed a motion for continued

release pending sentencing, and the government moved for detention.  (CR733). 

The court ordered defendant detained pending a hearing on November 18, 2009. 

(CR734).

On November 18, 2009, the district court held an evidentiary hearing

regarding detention pending sentencing.  (CR744).  On November 20, 2009, the

district court issued an order finding defendant should be detained pending

sentencing.  (CR748).  On November 23, 2009, defendant filed a motion asking

the district court to reconsider its detention order.  (CR751).  The court denied the

motion for reconsideration on December 3, 2009.  (CR760).

6
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On December 7, 2009, defendant filed a motion for release pending

sentencing with this Court.  On January 8, 2010, this Court denied defendant’s

motion.  (No. 09-3939, Entry ID 3622482).

On June 22, 2010, sentence was imposed, and defendant made an oral

motion for release pending appeal.  The motion was denied.  (CR928).

Oral argument was held on Jule 15, 2011.

Defendant filed the instant motion for release pending appeal on June 16,

2011. 

(Entry ID 3798710).

II. Argument

A. Standard of Review

This Court reviews the factual findings of a detention order under the

clearly erroneous standard of review.  United States v. Abad, 350 F.3d 793, 797

(8  Cir. 2003).  This Court has previously explained that for a district court’sth

decision to be “clearly erroneous,” the “decision must strike us [the Eighth Circuit

Court of Appeals] as more than just maybe or probably wrong; it must strike us as

wrong with the force of a five-week-old, unrefrigerated dead fish.”  United States

v. Sanders, 424 F.3d 768, 778 (8  Cir. 2005) (internal citations and quotationth

omitted).  “[C]onclusions and reasoning relating to the ultimate questions flowing

7
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from such factual considerations - issues such as the reasonable likelihood of

success on appeal and the determination of the conditions that will reasonably

assure the appearance of the defendant - should be the subject of independent

review.”  United States v. Maull, 773 F.2d 1479, 1487 (8  Cir. 1985).th

B. Standard for Release Pending Appeal

“A convicted person awaiting sentence is no longer entitled to a

presumption of innocence or presumptively entitled to his freedom.”  United

States v. Kills Enemy, 3 F.3d 1201, 1203 (8  Cir. 1993) (citing 18 U.S.C. §§th

3142(b) (presumption in favor of pretrial release) and 3143(a) (presumption of

detention pending sentence)).  “The Bail Reform Act of 1984 made it much more

difficult for a convicted criminal defendant to obtain his release pending appeal.” 

United States v. Marshall, 78 F.3d 365, 366 (8  Cir. 1996).  Thus, “[t]he Act’sth

intent ‘was, bluntly, that fewer convicted persons remain at large while pursuing

their appeals.’”  Id. (quoting United States v. Powell, 761 F.2d 1227, 1231 (8  Cir.th

1985) (en banc)).

The Court makes its decision regarding release in accordance with the

applicable provisions of 18 U.S.C. §§ 3142, 3143, and 3145(c).  Fed. R. App. P.

9(c).  Title 18, United States Code, Section 3143(b) provides in relevant part:

8
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(1) . . . the judicial officer shall order that a person who has been found
guilty of an offense and sentenced to a term of imprisonment, and who has
filed an appeal or a petition of a writ of certiorari, be detained, unless the
judicial officer finds – 

(A)  by clear and convincing evidence that the person is not likely to 
flee or pose a danger to the safety of any other person or the 

community if released under section 3142(b) or (c) of this title; and

(B)  that the appeal is not for the purpose of delay and raises a 
substantial question of law or fact likely to result in – 

(i)  reversal,

(ii)  an order for a new trial,

(iii)  a sentence that does not include a term of imprisonment, or

(iv)  a reduced sentence to a term of imprisonment less than the 
total of the time already served plus the expect duration of the 

appeal process.

18 U.S.C. § 3143(b).  Hence, a two step inquiry is employed to determine whether

release is warranted pending appeal: (1) whether defendant demonstrated by clear

and convincing evidence that he is unlikely to flee or pose a danger to others; and

(2) whether his appeal “raises a substantial question of law or fact likely to result

in” reversal, new trial, or reduction to a sentence that would be served before

disposition of the appeal.  Id.  

In turn, there is a two part test to determine whether issues on appeal are

sufficient to support release, that is: (1) whether the appeal raises a substantial

9
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question, and (2) whether, if defendant prevails on this question, reversal or an

order for a new trial is likely.  Powell, 761 F.2d at 1230.

A defendant who wishes to be released on bail after the imposition of a
sentence including a term of imprisonment must first show that the question
presented by the appeal is substantial, in the sense that it is a close question
or one that could go either way.  It is not sufficient to show simply that
reasonable judges could differ (presumably every judge who writes a
dissenting opinion is still “reasonable”) or that the issue is fairly debatable or
not frivolous.  On the other hand, the defendant does not have to show that it
is likely or probable that he or she will prevail on the issue on appeal.  If this
part of the test is satisfied the defendant must then show that the substantial
question he or she seeks to present is so integral to the merits of the
conviction that it is more probable than not that reversal or a new trial will
occur if the question is decided in the defendant’s favor.  In deciding
whether this part of the burden has been satisfied, the court or judge to whom
application for bail is made must assume that the substantial question
presented will go the other way on appeal and then assess the impact of such
assumed error on the conviction.  This standard will, we think, carry out the
manifest purpose of Congress to reduce substantially the numbers of
convicted persons released on bail pending appeal, without eliminating such
release entirely or limiting it to a negligible number of appellants.

Id. at 1233-34.  

B. The District Court Did Not Clearly Err in Finding Defendant Was

a Flight Risk

The district did not clearly err in finding defendant failed to prove by clear

and convincing evidence he was not likely to flee.  (CR748).  

Defendant previously made preparations to flee.  The government presented

evidence regarding a bag, discovered in defendant’s bedroom closet, containing

10
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thousands of dollars in cash, original birth certificates for defendant and his wife,

and passports for several of defendant’s children (defendant and his wife’s

passports had previously been surrendered to the probation office).  In the same

closet were two lockboxes that were unlocked and empty.  Although the district

court originally found there were conditions of pretrial release which were

adequate to reasonably assure defendant’s appearance at trial, the district court

found defendant to be a flight risk, and the bag of money to be significant.  (CR199

p. 13).

In addition, defendant violated his previous conditions of pretrial release by

committing bank fraud, attempting to obstruct justice, and tampering with

evidence.  In its January 28, 2009, Order granting defendant’s appeal of the

magistrate judge’s order of detention, the district court found “there is probable

cause to believe Defendant committed a federal crime, Bank Fraud, while on

pretrial release.”  (CR199 p. 16).  Since that time, new evidence of defendant’s

attempts to obstruct justice came to light and were made part of the record at trial

or defendant’s post-trial detention hearing.  All told:! Defendant assisted others in obtaining false identification documents the
week prior to the May 12, 2008, search.  (TT 10/29/09 63-64). 

11
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! Around the time of the search, defendant gathered up the I-9s, signed by Ben
Chaim, for the employees with obviously fake identifications who had been
placed on the separate payroll.  (TT10/28/09 (Althouse) 65-66).! Defendant assisted and funded Shlomo Ben Chaim’s flight to Israel in the
wake of the May 12, 2008, search (Ben Chaim was the individual defendant
had sign the I-9s for the undocumented aliens placed on a separate payroll). 
(DH2 105-108).! Defendant encouraged and funded poultry manager Hosam Amara’s flight to
Israel in the wake of the May 12, 2008, search.  (DH2 96-104; GXB 1302).! Defendant attempted to influence other targets of the criminal investigation
by promising to pay them for any years they spent in prison as a result of
their criminal conduct.  (TT10/28/09 (Althouse) 37; GXB 1314-1316).! The day before his initial arrest on October 30, 2008, defendant gathered up
evidence of the diversion of customer payments (a thumb drive containing a
spreadsheet and copies of diverted checks) from the accounting employee
who diverted payments at defendant’s direction.  (TT 10/22/09 (Hamilton)
16, 88-89).! The day after his initial arrest, while on pretrial release, defendant directed
the same employee to delete customer payments from Agriprocessors’
computer accounting system which had not yet been posted.  (TT10/22/09
(Hamilton) 91).! Near the time of defendant’s initial arrest, defendant gathered up the hard
copies of the fake invoices (and attached bills of lading) from the customer
service employee who created them at defendant’s request.  (TT10/15/09 44-
45).! On approximately November 5, 2008, while on pretrial release, defendant
instructed another employee to shred Agriprocessors’ copies of statements
sent to certain customers (statements which reflected the actual amounts
owed by those customers and which were inconsistent with information sent
to the bank).  (TT10/22/09 30-31).

12
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Defendant’s violations of law while under court supervision, and his

repeated attempts to obstruct justice, evidence a likelihood defendant would violate

conditions of release.  Having been sentenced to a 27-year term of imprisonment,

defendant now has a far greater incentive to flee than he did prior to trial.  When

considered in conjunction with defendant’s previous preparations to flee, the

district court correctly found defendant to be a flight risk.  There was no clear error.

C. Defendant’s Proposed Conditions of Release Were Considered and

Properly Found to be Inadequate

Defendant complains “the District Court never addressed the sufficiency of

[defendant’s proposed conditions of release].”  (Defendant’s Motion p. 12). 

Specifically, defendant alleges the court failed to address the adequacy of a

proposed private security guard, the posting of Torah scrolls and millions in

property from family and friends, and electronic monitoring, in determining

whether adequate conditions of release were available.  (Defendant’s Motion pp.

12-13).  To the contrary, the district court considered all proposed conditions of

release, and defendant’s argument fails.

There is no requirement that each and every proposal be specifically

discussed.  Cf. United States v. Gray, 533 F.3d 942, 943-44 (8  Cir. 2008)th

(presuming district courts are aware of the law and their obligation to consider all

13
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sentencing factors under section 3553(a), and explaining that a reference to one

factor satisfies this Court that the district court considered all the factors); United

States v. Dieken, 432 F.3d 906, 909 (8  Cir. 2006) (“We do not require a districtth

court to categorically rehearse each of the section 3553(a) factors on the record

when it imposes a sentence as long as it is clear that they were considered”).  This

Court should not presume defendant’s proposals were ignored.  Rather, the district

court’s actions demonstrates it did not consider a private security guard to be a

particularly effective or appropriate means of assuring defendant’s appearance. 

The same evidence and proposal were presented at defendant’s initial detention

hearing and the court declined to include it as a condition of release.  (DH1 96-102

(testimony regarding defendant’s willingness to pay for a private 24-hour armed

guard)). 

In addition, the district court considered all property proposed as security in

ordering defendant released pending trial, ordering him detained pending

sentencing, and denying his request for release pending appeal.  At his initial

detention hearing, defendant proposed a security package that included “nearly $2

million” in equity in the homes of his friends and family.  (DH1 69).  As an

alternative, the district court ordered defendant to post a $500,000 corporate surety

bond.  (CR203).  In any event, the district court considered the fact that many

14
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persons had “pledged the equity in their homes as security for defendant’s release”

as evidence of “unprecedented” community support.  (CR199 p. 12).  Similarly, in

the district court’s November 20, 2009, Order, the court noted, “Defendant

presented evidence of forty-three individuals willing to pledge the equity in their

homes for Defendant’s bail.”  (CR748 p. 4).  In addition, the district court

specifically stated it “consider[ed] the pledges of support from Rabbi Kotlarsky and

Rabbi Kivman.”  (Id.)  Such support included pledging Torah scrolls as security. 

(DH2 35).  The record clearly establishes the district court considered the entire

security package proposed by defendant.

Finally, defendant’s argument overemphasizes the effectiveness of a private

security guard and additional pledged security.  Having orchestrated an intricate

scheme to defraud a bank out of tens of millions of dollars, the risk that defendant

might circumvent a private security firm of his choosing is just too great. 

Regarding additional pledged security, defendant has a proven track record of

abusing the trust of others and misusing others’ money.  At a certain point,

additional security provided by others ceases to constitute an effective means of

assuring defendant’s appearance.

15
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The district court adequately considered all available conditions of release in

determining defendant failed to prove he was unlikely to flee.  Defendant’s

argument to the contrary should be rejected.

D. Defendant’s Appeal is Not Likely to Result in a New Trial

Even if defendant could establish the district court clearly erred in finding he

failed to prove he was unlikely to flee, defendant would still have to establish his

appeal is likely to result in a new trial.  See 18 U.S.C. § 3143(b).  This, he cannot

do.  

For all of the reasons set forth in the government’s primary brief, and for the

additional reasons set forth at the June 15, 2011, oral argument, this appeal is

unlikely to result in a new trial.  The matter has been fully submitted for the Court’s

determination.3

At least two matters related to the June 15, 2011, oral argument warrant3

additional discussion here.

First, during rebuttal argument, counsel for defendant stated the
undersigned intentionally "misled" the Court regarding the case of Liljeberg v.

Health Services Acquisition Corp., 486 U.S. 847 (1988).  Specifically, defense
counsel criticized the undersigned for not discussing Liljeberg's holding with
regard to Federal Rule of Civil Procedure 60(b)(6) when the undersigned correctly
cited Liljeberg for the proposition that Section 455(a) does not, itself, provide a
mechanism for reopening closed litigation.  The undersigned did not intend to
mislead the Court.  Indeed, the portion of the case quoted was accurate.  The
Supreme Court did find Section 455(a) does not, itself, provide a mechanism for
reopening closed litigation.  That the Supreme Court also found a Federal Rule of
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IV. Conclusion

For the above reasons, defendant’s motion should be denied.

STEPANIE M. ROSE
United States Attorney

By: s/Peter E. Deegan, Jr.

Peter E. Deegan, Jr.
Assistant United States Attorney
401 1  Street SE, Ste. 400st

Cedar Rapids, IA   52401
(319) 363-0091
(319) 363-1990 - fax
peter.deegan@usdoj.gov

       CERTIFICATE OF SERVICE

I certify that I electronically served a copy of the
foregoing document to which this certificate is
attached to the parties or attorneys of record,
shown below, on June 23, 2011.

       UNITED STATES ATTORNEY

BY:   s/ S. Van Weelden             

COPIES TO: Counsel of Record

 

Civil Procedure was a mechanism to reopen closed civil litigation has limited
relevance to the instant criminal matter.  In any event, the Liljeberg case, and its
holding with regard to Federal Rule of Civil Procedure 60(b)(6), was discussed in
the government's brief.  See Government's Brief pp. 29-30 and 31 n.8.

Second, in an unsolicited letter filed with the Court on June 22, 2011,
defendant provided record citations which defendant claims support his allegation
there were “at least 12 meetings” between Chief Judge Reade and the government. 
(Entry ID 3800525).  Defendant is wrong.  The citations provided do not support
defendant’s claim there were 12 separate meetings.  For example, contrary to the
suggestion in defendant’s letter, the citations to Defendant’s Appendix 269, 271,
273, 281, and 302 make no reference to a specific meeting attended by Chief
Judge Reade.
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