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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF IOWA 

 
 
In re: 
 
AGRIPROCESSORS, INC., 
 
   Debtor. 
       

) 
) 
) 
) 
) 
) 
 

 
Case No. 08-02751 
 
Chapter 11 

FINAL ORDER PURSUANT TO SECTIONS 105(a), 361, 363, AND 364(c) 
OF THE BANKRUPTCY CODE AND FED. R. BANKR. P. 2002, 

4001, AND 9014 AUTHORIZING TRUSTEE TO (A) OBTAIN POST-PETITION 
FINANCING FROM FIRST BANK BUSINESS CAPITAL, INC., f/k/a FB 
COMMERCIAL FINANCE, INC. AND (B) USE CASH COLLATERAL 

 
Joseph E. Sarachek, as Chapter 11 Trustee (the “Trustee”) of Agriprocessors, Inc. 

(the “Debtor”), having moved the Court (the “Motion”)1 for orders pursuant to Sections 105(a), 

361, 363, and 364(c) of Title 11 of the United States Code (the “Bankruptcy Code”) and Rules 

2002, 4001, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”): 

a. Authorizing the Trustee to obtain post-petition financing from First 

Bank Business Capital, Inc., f/k/a FB Commercial Finance, Inc. (“First Bank”) up to an aggregate 

amount of $25 million in accordance with the terms of the DIP Documents (as defined below), the 

Interim Order Pursuant to Sections 105(a), 361, 363, and 364(c) of the Bankruptcy Code and Fed. 

R. Bankr. P. 2002, 4001, and 9014 Authorizing Trustee To (A) Obtain Post-Petition Financing from 

First Bank Business Capital, Inc., f/k/a FB Commercial Finance, Inc. and (B) Use Cash Collateral 

entered on February 5, 2009 (Docket No. 407) (the “Interim Order”), and this Final Order (the 

“Final Order”), and subject to the terms of the budget attached hereto as Exhibit A (as it may be 

extended, amended, or superseded in accordance with the provisions set forth herein, the “Budget”); 

                                                 
1 All terms not otherwise defined herein shall have the meanings ascribed to them in the Motion. 
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b. Approving the terms and conditions of the Post-Petition Credit and 

Security Agreement annexed hereto as Exhibit B (the “DIP Credit Agreement”) and the 

Promissory Note annexed hereto as Exhibit C (the “Note”), and authorizing the Trustee to execute 

and deliver the DIP Credit Agreement, the Note, and any and all other related agreements to be 

executed in connection therewith (collectively, the “DIP Documents”) to First Bank; 

c. Authorizing the Trustee to incur post-petition indebtedness under the 

Interim Order, this Final Order, the DIP Credit Agreement, the Note, and the other DIP Documents, 

which indebtedness shall (i) pursuant to Section 364(c)(1) of the Bankruptcy Code, constitute an 

allowed superpriority administrative claim having priority over all administrative expenses of a kind 

specified in Sections 503(b) and 507(b) of the Bankruptcy Code; (ii) pursuant to Section 364(c)(2) 

of the Bankruptcy Code, be secured by perfected first-priority liens on all unencumbered pre-

petition and post-petition property of the bankruptcy estate of the Debtor (the “Estate”) (excluding 

the Avoidance Actions, as defined below); and (iii) pursuant to Section 364(c)(3) of the Bankruptcy 

Code, be secured by perfected junior liens on all of the Estate’s assets that were subject to valid, 

properly perfected liens as of the Petition Date, including but not limited to the Estate’s real 

property located at 220 North West Street, Postville, Iowa  52162 (the “Real Property”) and 

equipment located on or used in connection with the Real Property; it being understood that all 

claims and liens arising pursuant to clauses (i), (ii), and (iii) above are subject and subordinate to the 

Carve-Out (as defined below); 

d. Authorizing the Trustee to use “cash collateral” (as that term is 

defined in Section 363(a) of the Bankruptcy Code) in which First Bank has an interest (the “Cash 

Collateral”); 
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e. Pursuant to Section 363(e) of the Bankruptcy Code, granting First 

Bank, as the pre-petition lender under the Pre-Petition Loan Agreement (as defined below), 

adequate protection for the use of its Cash Collateral and non-cash collateral in the form of (i) a 

Replacement Lien (as defined below); and (ii) an Adequate Protection Claim (as defined below); 

provided, however, that the Replacement Lien and the Adequate Protection Claim shall (i) be 

subject and subordinate to (x) valid, properly-perfected liens on the Estate’s assets as of the 

Petition Date, (y) the Post-Petition Liens (as defined below) and Superpriority Claim (as defined 

below) granted to First Bank, and (z) the Carve-Out, and (ii) not extend to the Avoidance 

Actions or the proceeds thereof;  

f. Pursuant to Bankruptcy Rule 4001, scheduling an emergency 

hearing and a final hearing on the Motion; and 

 The final hearing on the Motion (the “Final Hearing”) having been held on February 18, 

2009; and upon all of the pleadings filed with the Court and all of the proceedings held before 

the Court; and upon the record made at the Final Hearing; and all objections to the relief 

requested in the Motion having been resolved or overruled by the Court; and it appearing that the 

relief requested in the Motion is in the best interests of the Estate and its creditors; 

Now, upon the full record of these cases including, without limitation, the Motion; 

and after due deliberation, and good and sufficient cause appearing therefor, this Court 

hereby makes the following findings of facts and conclusions of law:2  

                                                 
2  Findings of fact shall be construed as conclusions of law, and conclusions of law shall be construed as findings of 
fact, pursuant to Bankruptcy Rule 7052. 
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A. Petition.  The Debtor filed a voluntary petition for relief under Chapter 11 of the 

Bankruptcy Code in the United States Bankruptcy Court for the Eastern District of New York 

(the “New York Court”) on November 4, 2008 (the “Petition Date”).   

B. Appointment of Chapter 11 Trustee.  On November 14, 2008, the United States 

Trustee for Region 2 moved for appointment of a Chapter 11 Trustee (Docket No. 37).  On 

November 18, 2008, the New York Court entered its Order Directing the Appointment of a 

Chapter 11 Trustee (Docket No. 47).  On November 20, 2008, the United States Trustee filed her 

Notice of Appointment of Joseph E. Sarachek as Chapter 11 Trustee (Docket No. 54).  By order 

dated November 20, 2008, the New York Court approved the appointment of Joseph E. Sarachek 

as the Trustee in this case (Docket No. 57). 

C. Transfer of Venue.  On November 6, 2008, First Bank filed its Motion to Change 

Venue to the Northern District of Iowa, Dubuque Division (Docket No. 8) with the New York 

Court.  On December 12, 2008, the New York Court entered its Order Granting Motion of First 

Bank Business Capital, Inc. to Change Venue to the Northern District of Iowa, Dubuque 

Division (Docket No. 1), transferring the Debtor’s Chapter 11 case to this Court.  

D. Jurisdiction.  The Court has jurisdiction over the Chapter 11 case, the parties, and 

the Debtor’s property pursuant to 28 U.S.C. § 1334.  This is a core proceeding pursuant to 28 

U.S.C. § 157(b)(2)(D).  

E. Pre-Petition Financing Agreement with First Bank.  Prior to the Petition Date, the 

Debtor financed its operations through, among other things, loans and financial accommodations 

from First Bank evidenced by (a) a Credit and Security Agreement between FB Commercial 

Finance, Inc., dated September 23, 1999, as modified, amended, and restated by a certain Second 

Amended and Restated Credit and Security Agreement by and among the Debtor and Local 
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Pride, LLC, as borrowers, and FB Commercial Finance, Inc., as lender, dated as of September 

14, 2005 (as the same may have been amended, modified, or supplemented from time to time, 

the “Pre-Petition Credit Agreement”), and (b) a $35,000,000 Exchange Revolving Note dated 

September 27, 2008 (the “Pre-Petition Note,” and together with the Pre-Petition Credit 

Agreement, collectively, the “Pre-Petition Loan Agreement”).  First Bank asserts that the 

repayment of all obligations under the Pre-Petition Loan Agreement is secured by liens and 

security interests on all of the Estate’s personal property (other than certain equipment located at 

the Real Property), including inter alia, accounts receivable, inventory, the proceeds thereof, and 

all other property included within the term “Collateral” as defined in the Pre-Petition Credit 

Agreement (the “Pre-Petition Collateral”).   First Bank asserts that it has valid, binding, properly 

perfected, enforceable, first-priority liens and security interests in the Pre-Petition Collateral, by 

virtue of its filing of appropriate financing statements in the office of the Secretary of State of 

Iowa or other means of perfection, and that such liens and security interests are not subject to 

avoidance, recharacterization, or subordination pursuant to the Bankruptcy Code or applicable 

non-bankruptcy law.  As of the Petition Date, First Bank asserts that the aggregate amounts 

owing under the Pre-Petition Loan Agreement, including obligations on outstanding letters of 

credit but excluding other contingent or unliquidated amounts, totaled $34,054,069.12 (the “Pre-

Petition Debt”).  First Bank further asserts that the Pre-Petition Debt constitutes legal, valid, and 

binding obligations of the Estate, enforceable in accordance with its terms (other than in respect 

of the stay of enforcement arising under Section 362 of the Bankruptcy Code); no portion of the 

Pre-Petition Debt is subject to avoidance, recharacterization, or subordination pursuant to the 

Bankruptcy Code or applicable non-bankruptcy law; and neither the Debtor, the Estate, nor the 

Trustee has any claims, counterclaims, causes of action, defenses, or setoff rights, whether 
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arising under the Bankruptcy Code or otherwise, against First Bank, its affiliates, participants, 

agents, officers, directors, employees, or attorneys. 

F. Emergency Post-Petition Financing.  On November 26, 2008, the Trustee filed his 

Motion for an Order Pursuant to Sections 105(a), 361, 363, and 364(c) of the Bankruptcy Code 

and Fed. R. Bankr. P. 2002, 4001 and 9014 Authorizing Trustee to (A) Use Cash Collateral and 

(B) Obtain Emergency Post-Petition Financing from First Bank Business Capital, Inc., f/k/a FB 

Commercial Finance, Inc. (the “Emergency Financing Motion”) with the New York Court.  The 

New York Court approved the Emergency Financing Motion on an interim basis by its 

Emergency Order Pursuant to Sections 105(a), 361, 363, and 364(c) of the Bankruptcy Code and 

Fed. R. Bankr. P. 2002, 4001 and 9014 Authorizing the Trustee to (A) Obtain Post-Petition 

Financing from First Bank Business Capital, Inc., f/k/a FB Commercial Finance, Inc. and (B) 

Use Cash Collateral (the “December 1 Order”), authorizing the Trustee to borrow up to $2.5 

million from First Bank on a post-petition basis on the terms and conditions set forth therein.  

The terms of the December 1 Order were subsequently amended and extended pursuant to orders 

entered on December 12, 2008, December 22, 2008, January 6, 2009, and January 16, 2009.   On 

January 27, 2009, this Court entered its Final Order Pursuant to Sections 105(a), 361, 363, and 

364(c) of the Bankruptcy Code and Fed. R. Bankr. P. 2002, 4001 and 9014 Authorizing Trustee 

to (A) Obtain Post-Petition Financing from First Bank Business Capital, Inc., f/k/a FB 

Commercial Finance, Inc. and (B) Use Cash Collateral (as amended, the “Final Emergency 

Financing Order”), approving the Emergency Financing Motion on a final basis and authorizing 

the Trustee to borrow up to an aggregate amount of $8,056,928 (the “Emergency Financing 

Facility”) from First Bank. 
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G. Status of Debtor’s Books and Records.  In light of the state of the Debtor’s books 

and records, the Trustee’s recent appointment, and trust claims asserted by livestock sellers and 

poultry growers through the United States Department of Agriculture, Grain Inspection, Packers 

and Stockyards Administration (collectively, the “PASA Claimants”) under the Packers and 

Stockyards Act, it is not feasible for the Trustee to segregate First Bank’s Pre-Petition Collateral 

and its proceeds from post-petition assets (if any) that are not proceeds of Pre-Petition Collateral 

and on which First Bank has been granted Post-Petition Liens and the Replacement Lien. 

H. Purpose and Necessity of Financing.  The Trustee requires the financing and use 

of Cash Collateral as described in the Motion to fund critical operations and the administration of 

the Estate.  The Trustee is unable to obtain adequate unsecured credit allowable under Section 

503 of the Bankruptcy Code as an administrative expense or other financing under Section 

364(c) of the Bankruptcy Code on equal or more favorable terms than those proposed by First 

Bank hereunder.   

I. Good Cause.  The ability of the Trustee to obtain sufficient working capital and 

liquidity, together with the use of Cash Collateral, is vital to the Estate and its creditors, so that 

the Trustee may fund critical operations and administer the Chapter 11 case.  Good cause has, 

therefore, been shown for the relief sought in the Motion. 

J. Good Faith.  Based on and upon all of the pleadings filed with the Court, all of the 

proceedings held before the Court and the record made at the Final Hearing, the terms of the 

financing and the use of Cash Collateral have been negotiated in good faith and at arms’ length 

between the Trustee and First Bank, and any loans or advances extended and other financial 

accommodations made to the Trustee by First Bank pursuant to this Interim Order shall have 

been extended by First Bank in good faith, as that term is used in Section 364(e) of the 
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Bankruptcy Code, and shall have been made in express reliance upon the protections afforded by 

Section 364(e) of the Bankruptcy Code, including without limitation, all loans made to the 

Trustee or the Estate or other obligations owing pursuant to the DIP Credit Agreement, the Note, 

or the other DIP Documents. 

K. Availability of the Financing and Use of Cash Collateral on Consent.  First Bank 

is willing to make loans or advances, in the amounts and in the manner provided herein, to the 

Trustee only upon the conditions that First Bank be granted, pursuant to Sections 364(c)(1), (2), 

and (3) of the Bankruptcy Code, the following:  (i) superpriority administrative expense status, 

having priority over any and all administrative expenses of the kind specified in, or arising or 

ordered under, Sections 105(a), 326, 328, 330, 331, 503(b), 507(a), 507(b), and to the extent 

permitted by law, 726, 1113, and 1114 of the Bankruptcy Code; (ii) first-priority, perfected 

security interests in and liens on all unencumbered pre-petition and post-petition property of the 

Estate (excluding the Avoidance Actions and any proceeds thereof); and (iii) perfected junior 

liens on all of the Estate’s assets that were subject to valid, properly-perfected liens as of the Petition 

Date, including but not limited to the Real Property and equipment located on or used in connection 

with the Real Property; it being understood that all claims and liens arising pursuant to clauses (i), 

(ii), and (iii) above shall be subject and subordinate to the Carve-Out.   

L. Use of Cash Collateral.  First Bank has agreed to allow the Trustee to use Cash 

Collateral so long as it receives adequate protection in the form of the Replacement Lien (as 

defined below), the Adequate Protection Claim (as defined below), and the other 

accommodations described herein and in the Motion.  First Bank has also agreed to make 

advances to the Trustee under the Budget to the extent there is no available Cash Collateral.  

After considering all the alternatives, the Trustee has concluded in the exercise of his prudent 
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business judgment that the loan facility provided hereunder and the proposed use of Cash 

Collateral represents the best financing available to the Estate under the circumstances. 

M. Adequate Notice.  The notice of the Final Hearing was given in accordance with 

Bankruptcy Rules 2002 and 4001(c)(2) and the local rules of this Court.  Under the 

circumstances, no further notice of the request for the relief granted at the Final Hearing is 

required. 

 Based upon the foregoing, it is hereby ORDERED, ADJUDGED, AND DECREED  

as follows: 

1. Record; Findings.  The record in this case, as well as the findings of fact and 

conclusions of law set forth above, are incorporated herein by this reference.  

2. Motion Granted.  The Motion is granted on a final basis as set forth in this Final 

Order, and any objections thereto that have not previously been withdrawn or resolved are 

hereby overruled.  Subject to the terms hereof, this Final Order is valid immediately and is fully 

effective upon its entry. 

3. Authorization to Use Cash Collateral.  The Trustee is hereby authorized to use 

Cash Collateral subject to the terms of the Budget and this Final Order, provided, however, that 

the Trustee (a) shall continue to preserve all of his rights with regard to the letter of credit in the 

amount of $1,245,000 that he has identified as earmarked for payment of PASA Claimants’ 

allowed claims for livestock and the related express trust established for the benefit of the PASA 

Claimants; (b) shall continue to reserve and, if necessary and appropriate, to pursue any and all 

rights and remedies against the issuer of such letter of credit and/or the trustee of the such trust; 

and (c) shall continue to hold in a separate, segregated account for the benefit of the PASA 

Claimants a sum of no less than $3,326,171.03 (except to the extent that the Trustee is authorized 
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by separate order of this Court (i) to hold a different amount or (ii) to disburse such funds or the 

proceeds of such letter of credit or the assets of such express trust to PASA Claimants). 

4. Interim Borrowing Authorization.  Subject to the terms and conditions of this 

Final Order, the Trustee is hereby authorized to enter into the DIP Credit Agreement, to execute 

the Note, and to execute any other necessary DIP Documents.  The Trustee is authorized to 

borrow monies pursuant to the DIP Credit Agreement, up to an aggregate principal or face 

amount of $25,000,000 (plus interest, fees, and other expenses provided for in the DIP 

Documents), which shall be used only (a) to repay all outstanding obligations under the 

Emergency Financing Facility, and (b) for the other purposes permitted under the DIP 

Documents and as set forth in the Budget.  All amounts advanced pursuant to the DIP 

Documents, together with all other obligations described herein, all interest accrued on the Note, 

and all other “Obligations” (as that term is defined in the DIP Credit Agreement), are referred to 

in this Final Order as the “Obligations.”   First Bank and the Trustee may mutually agree to 

modify the Budget without further Order of this Court on notice to the Office of the United 

States Trustee and the official committee of unsecured creditors appointed in this case (the 

“Committee”).  Interest will accrue on all advances by First Bank in accordance with the terms 

of the DIP Credit Agreement and the Note.  In addition, the Trustee is authorized to pay the 

reasonable costs and expenses that may be due to First Bank from time to time in connection 

with the DIP Documents, including, without limitation, the reimbursable fees and expenses of its 

professionals, as provided in the DIP Documents. 

Specific Provisions Pertaining to Financing from First Bank. 

5. Power to Effectuate Terms of the Final Order.  The Trustee is expressly 

authorized and empowered to perform all acts and to execute and deliver any and all instruments 
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or documents that may be required to give effect to the terms of the financing provided for in this 

Final Order. 

6. Superpriority Claim.  For all of the Obligations incurred under the DIP 

Documents or in connection with this Final Order, First Bank is hereby granted, pursuant to 

Section 364(c)(1) of the Code, an allowed superpriority administrative expense claim (the 

“Superpriority Claim”) having priority over any and all administrative expenses, diminution 

claims, and all other unsecured claims against the Estate, now existing or hereafter arising, of 

any kind whatsoever, including, without limitation, all administrative expenses of the kinds 

specified in or arising or ordered under Sections 105(a), 326, 328, 330, 331, 503(b), 507(a), 

507(b), and to the extent permitted by law, 726, 1113, and 1114 of the Bankruptcy Code, subject 

and subordinate in priority of payment only to the Carve-Out.  The Superpriority Claim shall not 

include proceeds of actions arising under Sections 542, 544, 545, 546, 547, 548, 549, 550, 551 

and 553(b) of the Bankruptcy Code (collectively, the “Avoidance Actions”); provided, however, 

that the following claims and causes of action shall not be included in the definition of 

Avoidance Actions:  (a) any claim or cause of action of the Estate against Luana Savings Bank 

arising out of or related to that certain Irrevocable, Transferable, Standby Letter of Credit no. 

1001, dated July 15, 2005, as amended, revised, extended, renewed, or increased, or that certain 

Trust Agreement For Use With One or More Letters of Credit in Lieu of the Bond Required of 

Livestock Market Agencies, Dealers, and Packers Operating Subject to the Packers and 

Stockyards Act, 1921, as Amended and Supplemented, no. IA-2100, dated July 15, 2005; or 

(b) any claim or cause of action of the Estate against an account debtor or any other person 

arising out of or relating to such person’s false statement, manipulation, destruction, waste, 

criminal or tortious act, or any other act or omission concerning the Pre-Petition Collateral or the 
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value thereof.  In addition, First Bank is hereby deemed subrogated to any and all rights, claims, 

and causes of action that any PASA Claimant that receives payment of a claim from funds in the 

possession of the Trustee may have under applicable non-bankruptcy law against Luana Savings 

Bank, in its capacity as trustee of such Trust Agreement or otherwise. 

7. Liens to Secure Post-Petition Obligations.  As security for all Obligations incurred 

under the DIP Documents or in connection with this Final Order, effective and perfected upon 

the Petition Date and without the necessity of the execution, recordation, or filing by First Bank, 

the Debtor, or the Trustee of mortgages, security agreements, control agreements, pledge 

agreements, financing statements, or other similar documents, the following security interests 

and liens are hereby granted to First Bank (all property identified in clauses (a) and (b) below 

being collectively referred to as the “Post-Petition Collateral”), subject and subordinate in 

priority of payment only to the Carve-Out (collectively, the “Post-Petition Liens”):    

  (a) under Section 364(c)(2) of the Bankruptcy Code, a valid, binding, continuing, 

enforceable, fully-perfected, first-priority senior security interest in and lien upon all pre-petition 

and post-petition property of the Estate, whether existing on the Petition Date or thereafter acquired, 

that, on or as of the Petition Date, was not subject to valid, perfected, and non-avoidable liens or 

security interests (collectively, “Unencumbered Property”), including, without limitation, all cash 

and cash collateral of the Estate and any investment of such cash and cash collateral, inventory, 

accounts receivable, other rights to payment (whether arising before or after the Petition Date), 

contracts, properties, plants, equipment, general intangibles, documents, instruments, interests in 

leaseholds, real properties, patents, copyrights, trademarks, trade names, other intellectual property, 

capital stock of subsidiaries, and the proceeds of all of the foregoing, except that Unencumbered 

Property shall not include the Avoidance Actions; and 
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  (b) under Section 364(c)(3) of the Bankruptcy Code, a valid, binding, continuing, 

enforceable, fully-perfected security interest in and lien upon all pre-petition and post-petition 

property of the Estate, whether existing on the Petition Date or thereafter acquired, including but not 

limited to the Real Property and equipment located on or used in connection with the Real Property, 

that was subject to valid, perfected, and non-avoidable liens or security interests in existence 

immediately prior to the Petition Date or to valid and non-avoidable liens or security interests in 

existence on the Petition Date that were perfected subsequent to the Petition Date as permitted by 

Section 546(b) of the Bankruptcy Code, which security interest and lien in favor of First Bank 

shall be immediately junior to such valid, perfected, and non-avoidable existing liens; however, 

such Post-Petition Liens shall not be subject or subordinate to (i) any lien or security interest that 

is avoided and preserved for the benefit of the Estate under Section 551 of the Bankruptcy Code, 

or (ii) any lien arising after the Petition Date, including, without limitation, any lien or security 

interest granted in favor of any federal, state, municipal, or other governmental unit, commission, 

board, or court for any liability of the Debtor or its Estate. 

8. Protection of First Bank’s Rights as DIP Lender.  The automatic stay provisions 

of Section 362 of the Bankruptcy Code are vacated and modified (a) to permit First Bank to 

exercise, upon the occurrence of an Event of Default (as defined in the DIP Documents), all 

rights and remedies under the DIP Documents other than those rights and remedies against the 

Post-Petition Collateral, and (b) to the extent necessary to permit First Bank to exercise, upon the 

occurrence and during the continuance of an Event of Default and after the giving of five (5) 

business days’ prior written notice to the extent provided for in the DIP Credit Agreement, all 

rights and remedies against the Post-Petition Collateral provided for in the DIP Documents 

(including, without limitation, the right to set off monies of the Estate in accounts maintained 
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with First Bank or any affiliate of First Bank).  In any hearing regarding any exercise of rights or 

remedies, the only issue that may be raised by any party, other than the Trustee, in opposition 

thereto shall be whether, in fact, an Event of Default has occurred and is continuing, and the 

Trustee and the Debtor are deemed to have waived their right to seek relief, including, without 

limitation, under Section 105 of the Bankruptcy Code, to the extent such relief would in any way 

impair or restrict the rights and remedies of First Bank set forth in this Final Order or the DIP 

Documents.  In no event shall First Bank be subject to the equitable doctrine of “marshaling” or 

any similar doctrine with respect to the Post-Petition Collateral. 

9. Binding Nature of Agreement.  The DIP Documents shall, upon execution, 

constitute legal, valid, and binding obligations of the Estate, enforceable in accordance with their 

terms.  No obligation, payment, transfer, or grant of security under the DIP Documents or this 

Final Order shall be (i) stayed, restrained, voidable, or recoverable under the Bankruptcy Code or 

under any applicable law (including without limitation, under Section 502(d) of the Bankruptcy 

Code), or (ii) subject to any defense, reduction, setoff, or counterclaim.  The DIP Documents 

shall be properly executed and delivered to First Bank by the Trustee.  The rights, remedies, 

powers, privileges, liens and priorities of First Bank provided for in this Final Order shall not be 

modified, altered or impaired in any manner by any subsequent order (including a confirmation 

order) or by any plan of reorganization or liquidation in this case or in any subsequent case under 

the Bankruptcy Code unless and until the Obligations have first been indefeasibly paid in full in 

cash or otherwise satisfied pursuant to a plan of reorganization or liquidation in this case.  Except 

as expressly provided in this Final Order or in the DIP Documents, the Post-Petition Liens, the 

Superpriority Claim, and all other rights and remedies of First Bank granted by the provisions of 

this Final Order and the DIP Documents shall survive, and shall not be modified, impaired, or 
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discharged by (i) the entry of an order converting the Debtor’s Chapter 11 case to a case under 

Chapter 7, dismissing the Debtor’s bankruptcy case, or by any other act or omission, or (ii) the 

entry of an order confirming a plan of reorganization in the Debtor’s bankruptcy case.  The terms 

and provisions of this Final Order and the DIP Documents shall continue in the Debtor’s 

bankruptcy case or in any superseding Chapter 7 case under the Bankruptcy Code, and the Post-

Petition Liens, the Superpriority Claims, and all other rights and remedies of First Bank granted 

by the provisions of this Final Order and the DIP Documents shall continue in full force and 

effect until the Obligations are indefeasibly paid in full. 

Specific Provisions Pertaining to Adequate Protection of  
First Bank and Authorization to Use Cash Collateral. 
 

10. Grant of Replacement Lien.  Pursuant to Section 363(e) of the Bankruptcy Code, 

as adequate protection for the use or sale of the Cash Collateral and other Pre-Petition Collateral, 

to the extent of any diminution in value of the Pre-Petition Collateral from and after the Petition 

Date, First Bank is hereby granted a security interest and replacement lien upon all of the assets 

and property of the Estate (the “Replacement Lien”), provided, however, that the Replacement 

Lien shall (i) be subject and subordinate to (x) valid, properly-perfected, and non-avoidable liens 

on the Estate’s assets as of the Petition Date, (y) the Post-Petition Liens and Superpriority Claim, 

and (z) the Carve-Out; and (ii) not extend to the Avoidance Actions or the proceeds thereof. 

11. Grant of Adequate Protection Claim.  In addition to the Replacement Lien granted 

pursuant to this Final Order, First Bank is hereby granted an allowed administrative claim under 

Sections 503(b)(1), 507(a), and 507(b) of the Bankruptcy Code (the “Adequate Protection 

Claim”) for the amount by which adequate protection afforded herein for any diminution of 

value of the Pre-Petition Collateral from and after the Petition Date proves to be inadequate.  

Such Adequate Protection Claim shall be allowed and have priority over all other costs and 
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expenses of the kind specified in or ordered pursuant to Sections 105, 326, 328, 330, 331, 503(b), 

507(a), 507(b), and to the extent permitted by law, 726, 1113, and 1114, of the Bankruptcy Code; 

provided, however, that the Adequate Protection Claim shall (i) be subject and subordinate to (x) 

the Superpriority Claim granted hereunder and (y) the Carve-Out; and (ii) not extend to the 

proceeds of the Avoidance Actions.  

General Provisions. 

12. Accounting for Collections.  For purposes of the DIP Documents and this Final 

Order, (a) all cash collected by the Debtor or the Trustee after the Petition Date shall be deemed 

to be the proceeds of First Bank’s Pre-Petition Collateral and, except to the extent of the 

unresolved claims of the PASA Claimants, shall be deemed to have been paid to First Bank for 

application to the Debtor’s obligations under the Pre-Petition Loan Agreement on the later of 

(i) the date on which such cash was received by the Debtor or the Trustee and (ii) December 1, 

2008, regardless of whether such cash actually is paid to First Bank; (b) all such cash that is held 

by the Trustee and is not paid to First Bank shall be deemed to have been re-advanced by First 

Bank to the Trustee on such date; and (c) the amount of any such re-advances shall be included 

in the Obligations owed on the Note and under the DIP Documents. 

13. Trustee’s Obligations.  The Trustee shall use his best efforts (a) to mitigate the 

line items budgeted for expenses under the Budget; (b) to negotiate a resolution, compromise, 

and/or settlement of the claims asserted by the PASA Claimants; (c) to collect the Estate’s 

outstanding accounts receivable; and (d) to liquidate the Estate’s frozen meat and poultry 

inventory. 

14. Additional Perfection Measures.  The Post-Petition Liens and the Replacement 

Lien shall be perfected by operation of law upon entry of the Interim Order by this Court.  First 
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Bank shall not be required to enter into or to obtain landlord waivers, mortgagee waivers, bailee 

waivers, warehouseman waivers, or any similar waivers or to file or record financing statements, 

mortgages, deeds of trust, leasehold mortgages, notices of lien, or similar documents or 

instruments in any jurisdiction (including trademark, copyright, trade name, or patent assignment 

filings with the United States Patent and Trademark Office, Copyright Office, or any similar 

agency with respect to intellectual property), or to obtain consents from any licensor or similarly 

situated party in interest, or to obtain account control agreements from any depository institution, 

or to take any other action in order to validate or perfect the Post-Petition Liens or the 

Replacement Lien.  If First Bank, in its sole discretion, chooses to obtain consents from any 

licensor or similarly situated party in interest, to obtain control agreements, to file financing 

statements, notices of lien, or similar instruments, or to otherwise confirm perfection of such 

security interests and liens, (a) all such documents shall be deemed to have been recorded and 

filed as of the time and on the date of entry of the Interim Order, and (b) no defect in any such 

act shall affect or impair the validity, perfection, or enforceability of the liens granted hereunder.  

In lieu of obtaining such consents or filing such financing statements, notices of lien, or similar 

instruments, First Bank may, at its sole discretion, choose to file a true and complete copy of this 

Final Order in any place at which any such instruments would or could be filed, together with a 

description of collateral subject to the Post-Petition Liens and/or Replacement Lien located 

within the geographic area covered by such place of filing, and such filing by First Bank shall 

have the same effect as if such financing statements, notices of lien, or similar instruments had 

been filed or recorded at the time and on the date of entry of this Interim Order.   

15. Carve-Out.  Notwithstanding anything to the contrary herein, the Superpriority 

Claim, the Post-Petition Liens, the Replacement Lien, and the Adequate Protection Claim shall 
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remain subject and subordinate to (a) fees payable to the United States Trustee pursuant to 28 

U.S.C. § 1930(a)(6) and any fees payable to the Clerk of this Court; (b) amounts set forth in the 

Budget to pay the reasonable fees and expenses of attorneys, accountants, and other 

professionals retained in the Debtor’s Chapter 11 case by the Trustee and incurred prior to the 

occurrence of an Event of Default (as defined in the DIP Credit Agreement), to the extent 

allowed by the Bankruptcy Court, in addition to all similar amounts previously allowed for such 

purposes under the Emergency Financing Facility; and (c) an aggregate amount not to exceed 

$95,000, inclusive of all similar amounts previously allowed in favor of the Committee in 

connection with the Emergency Financing Facility, which amount may be used to pay the 

reasonable fees and expenses of attorneys, accountants, and other professionals retained in the 

Debtor’s Chapter 11 case by the Committee and incurred prior to the occurrence of an Event of 

Default (as defined in the DIP Credit Agreement), to the extent allowed by the Bankruptcy Court 

(collectively, subsections (a), (b), and (c) hereof, the “Carve-Out”). 

16. Limitation on Charging Expenses Against Post-Petition Collateral.  Except to the 

extent of the Carve-Out, no expenses of administration of the Debtor’s bankruptcy case or any 

future proceeding that may result therefrom, including liquidation in bankruptcy or other 

proceedings under the Bankruptcy Code, shall be charged against or recovered from the Post-

Petition Collateral pursuant to Section 506(c) of the Bankruptcy Code or any similar principle of 

law, without the prior written consent of First Bank, and no such consent shall be implied from 

any other action, inaction, or acquiescence by First Bank. 

17. Surcharges.  The Trustee shall use his best efforts to seek to surcharge other 

creditors and parties in interest, pursuant to Section 506(c) of the Bankruptcy Code or otherwise, 
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to the extent that a benefit is conferred upon any such person through the advances made under 

the DIP Documents and this Final Order. 

18. Subsequent Reversal or Modification.  This Final Order is entered pursuant to 

Section 364 of the Bankruptcy Code, granting First Bank all of the protections afforded by 

Bankruptcy Code Section 364(e).  If any or all of the provisions of this Final Order are hereafter 

reversed, modified, vacated, or stayed, that action will not affect (a) the validity of any 

obligation, indebtedness, or liability incurred hereunder by the Trustee to First Bank prior to the 

date of receipt of written notice to First Bank of the effective date of such action, or (b) the 

validity and enforceability of any lien, security interest, or priority authorized or created 

hereunder. 

19. Effect of Stipulations on Third Parties.  The stipulations, admissions, agreements 

and assertions contained in this Final Order, including, without limitation, the assertions 

contained in paragraph E of this Final Order, shall be binding upon the Trustee, the Debtor, the 

Committee, and all other parties in interest, unless (a) a party in interest has filed an adversary 

proceeding (subject to the limitations contained herein, including, inter alia, in paragraph 20) by 

no later than March 2, 2009 challenging the validity, enforceability, priority, or extent of First 

Bank’s liens on and security interests in the Pre-Petition Collateral (a “Lien Challenge”), and 

(b) there is a judgment in favor of the plaintiff that is final and not subject to further appeal 

sustaining any such challenge or claim in any such timely filed adversary proceeding.  Nothing 

contained herein is intended to assign any claim of the Trustee to any third party and/or to 

bestow any standing with respect thereto; provided, however, that the Committee shall have, and 

is hereby granted, standing to commence and prosecute a Lien Challenge without the necessity 

of any further order of this Court.  If no such adversary proceeding is timely filed, (x) the Pre-
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Petition Debt and all related obligations of the Debtor and the Estate (the “Pre-Petition 

Obligations”) shall constitute allowed claims, not subject to counterclaim, setoff, subordination, 

recharacterization, defense, or avoidance, for all purposes in the Debtor’s bankruptcy case and 

any subsequent Chapter 7 case; (y) First Bank’s liens on and security interests in the Pre-Petition 

Collateral shall be deemed to have been, as of the Petition Date, first-priority, legal, valid, 

binding, and perfected, not subject to recharacterization, subordination, or avoidance; and (z) the 

Pre-Petition Obligations and First Bank’s liens on and security interests in the Pre-Petition 

Collateral shall not be subject to any other or further challenge by any party in interest, 

including, without limitation, the Trustee, the Debtor, the Committee, and any successor thereto 

(including any Chapter 7 trustee appointed or elected for the Estate).  If any such adversary 

proceeding is timely filed, the assertions contained in paragraph E of this Final Order shall 

nonetheless remain binding and preclusive on all parties in interest except to the extent that such 

assertions were expressly challenged in such adversary proceeding. 

20. Limitation on Use of Financing Proceeds and Collateral.  Notwithstanding 

anything herein or in any other order by this Court or the New York Court to the contrary, no 

borrowings, Cash Collateral, Pre-Petition Collateral, Post-Petition Collateral, or the Carve-Out 

may be used to (a) object, contest, or raise any defense to, the validity, perfection, priority, 

extent, or enforceability of any amount due under the DIP Documents, the Emergency Financing 

Facility, or the Pre-Petition Loan Agreement, or the liens, security interests, or claims granted 

under this Final Order, the DIP Documents, the Final Emergency Financing Order, or the Pre-

Petition Loan Agreement; (b) assert any claims or defenses or causes of action against First Bank 

or its participants, agents, affiliates, representatives, attorneys, or advisors; (c) prevent, hinder, or 

otherwise delay First Bank’s assertion, enforcement, or realization on the Cash Collateral, the 
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Pre-Petition Collateral, or the Post-Petition Collateral in accordance with the DIP Documents or 

this Final Order; (d) seek to modify any of the rights granted to First Bank hereunder or under 

the DIP Documents or the Pre-Petition Loan Agreement, in each of the foregoing cases without 

such parties’ prior written consent; or (e) pay any amount on account of any claims arising prior 

to the Petition Date unless such payments are (i) approved by an order of this Court, and (ii) in 

accordance with the Budget as approved by First Bank in its discretion; provided, however, that 

notwithstanding anything to the contrary herein, the Committee shall be authorized to use a 

maximum of $15,000 of the Carve-Out to perform the investigations contemplated hereby. 

21. Limits on Liability.  Nothing in this Final Order or in any of the DIP Documents 

or any other documents related to this transaction shall in any way be construed or interpreted to 

impose or allow the imposition upon First Bank of any liability for any claims arising from the 

pre-petition or post-petition activities or conduct of the Debtor, its affiliates, and their officers, 

directors, or employees in the operation of the businesses of the Debtor and its affiliates, or in 

connection with the Debtor’s restructuring efforts. 

22. Proceeds of Asset Sale.  Upon the closing of the Asset Sale (as defined in the DIP 

Credit Agreement), the Trustee shall disburse the sale proceeds as follows:  first, to the secured 

creditor(s) entitled thereto, amounts sufficient to repay the Debtor’s obligations with respect to 

any indebtedness or other liabilities secured by a lien on or security interest on property of the 

Estate included in the Asset Sale, to the extent (a) that First Bank acknowledges that the liens 

and security interest of such secured creditor(s) had priority over the liens and security interest of 

First Bank on the Petition Date or (b) that this Court has determined, in a Successful Challenge 

(as defined below), that the liens and security interest of such secured creditor(s) had priority 

over the liens and security interest of First Bank on the Petition Date; provided, however, that no 
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such payment shall exceed the value of such property; second, to First Bank, seventy-five 

percent (75%) of the remaining proceeds of the Asset Sale, for application to the Pre-Petition 

Debt or, at First Bank’s election, to be held by First Bank as cash collateral for the obligations of 

First Bank or any affiliate of First Bank under any letter of credit issued under the Pre-Petition 

Loan Agreement and, to the extent of any excess, for application to the Obligations incurred 

under the DIP Documents or in connection with this Final Order; provided, however, that any 

such proceeds shall be subject to disgorgement to the extent necessary to implement the 

judgment or decree of this Court in a Successful Challenge (as defined below); and third, the 

balance to be retained by the Trustee for a period of twenty-five (25) days following the closing 

of the Asset Sale and, if no Challenge shall have been filed before the end of such period, to be 

paid to First Bank for application as described in clause second above, except to the extent that 

the Pre-Petition Debt and the Obligations incurred under the DIP Documents or in connection 

with this Final Order shall have been paid in full.  For purposes of this paragraph, a “Challenge” 

is an adversary proceeding or contested matter, as may be procedurally appropriate, commenced 

no later than the date that is twenty-five (25) days after the closing of the Asset Sale by a party in 

interest with the requisite standing in which the plaintiff or movant asserts (a) that its liens on or 

security interest in certain assets of the Estate had priority over the liens and security interest of 

First Bank on the Petition Date, or (b) that the value of First Bank’s secured claims against the 

Estate, including claims for the Pre-Petition Debt and Obligations incurred under the DIP 

Documents or in connection with this Final Order, is less than the amount of Asset Sale proceeds 

remaining after any payments to other secured creditors as provided above.  A “Successful 

Challenge” is a Challenge in which there is a judgment or order in favor of the plaintiff or 

movant that is final and not subject to further appeal.  Nothing in this paragraph of this Final 
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Order authorizes any party in interest (y) to commence an adversary proceeding or contested 

matter challenging the validity, enforceability, priority, or extent of First Bank’s liens on and 

security interests in the Pre-Petition Collateral after the deadline specified in paragraph 19 of this 

Final Order, or (z) to use borrowings, Cash Collateral, Pre-Petition Collateral, Post-Petition 

Collateral, or the Carve-Out for any purpose inconsistent with paragraph 20 of this Final Order. 

23. Priority of Terms.  To the extent of any conflict between or among the express 

terms or provisions of the DIP Documents, the Motion, the Emergency Financing Facility, the 

Emergency Financing Order, any other order of this Court, or any other agreements with the 

express written terms and provisions of this Final Order, unless such term or provision herein is 

phrased in terms of “as defined in” or “as more fully described in” the applicable DIP Document 

or other document, the terms and provisions of this Final Order shall govern.  The DIP Credit 

Agreement is hereby deemed amended in the following respects:  (a) Section 6.12(a) is amended 

to replace “Soglowek Nahariya, Ltd. (“Soglowek”)” with “one or more persons”; (b) Section 

6.12(b) is amended to replace “February 10” with “February 19”; (c) the text of Section 6.12(c) 

is deleted and replaced with “[Reserved]”; (d) Section 6.12(d) is amended to delete “either of the 

following shall have occurred:” and clause (i) that follows immediately thereafter and to delete 

“or (ii)” and “other than Soglowek” from clause (ii); (e) Section 6.13(a) is amended to replace 

“February 16” with “February 27”; and (f) a new subsection 6.13(c) is added as follows: “(c) 

Notwithstanding subsections (a) and (b) above, the Borrower may, subject to receiving 

authorization from the Bankruptcy Court, cause the assets of Local Pride to be conveyed to the 

Estate and, if necessary, shall obtain the approval of the Bankruptcy Court of appropriate 

amendments to this Agreement, the Final Order, and any pleadings or notices relating to the 

Asset Sale as necessary to cause such assets to be subject to the Security Interest and the 
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Superpriority Claim and to be included in the Asset Sale, all subject to the deadlines in 

subsections (a) and (b).” 

24. Successors and Assigns.  The DIP Documents and the provisions of this Final 

Order shall be binding upon, and inure to the benefit of, First Bank, the Trustee and their 

respective successors and assigns. 

Dated: Cedar Rapids, Iowa 
 February ___, 2009    
 

             
      UNITED STATES BANKRUPTCY JUDGE 

 

 

Y:\WP\LAMBO\First Bank Business Capital\Pldgs BA IA\Final DIP Financing Order.021809.245p.BW.DOC 
 

 Dated and Entered:February 20, 2009
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Agriprocessors 
Financial Statements
EDNY  08-47472 (CEC)

1 2 3
Total

1/30/2009 2/6/2009 2/13/2009

Revenues
Sales - Fresh Poultry Inventory 250,000                         250,000                         250,000                         750,000                         
Sales  - Frozen Inventory 200,000                         200,000                         200,000                         600,000                         
Sales - Turkey 75,000                           75,000                           75,000                           225,000                         
Sales - Beef products (and beef fronts from 3/6/09 forward) 40,000                           40,000                           40,000                           120,000                         

565,000                         565,000                         565,000                         1,695,000                      

Expenses
Cost of Goods Sold

Feed costs for current flocks 8,760                            25,000                           25,000                           58,760                           
Feed and catching - new eggs 35,000                           15,000                           19,800                           69,800                           
Grower Costs - New Eggs 18,615                           17,542                           16,542                           52,699                           
Chicken/Egg Purchases 12,281                           12,821                           26,500                           51,602                           
Turkey Purchases 27,000                           27,000                           27,000                           81,000                           
Turkey Feed -                                -                                -                                -                                
Grower Costs - Current Chicken Inventory 4,185                            15,000                           15,000                           34,185                           
Beef Fronts or Brisket purchases for processing 10,000                           10,000                           30,000                           50,000                           
Beef Labor -                                -                                -                                -                                
Production Labor 161,750                         161,750                         211,750                         535,250                         
Packaging Cost 21,000                           21,000                           21,000                           63,000                           
Operations costs/suppliers 8,161                            25,000                           25,000                           58,161                           
Rabinnical Supervision 41,464                           42,000                           42,000                           125,464                         
Rabbinical Supplemental 23,865                           10,000                           10,000                           43,865                           
Change In Inventory 260,000                         184,639                         172,521                         617,160                         
Total COGS 632,081                         566,752                         642,113                         1,840,946                      

-12% 0% -14% -9%

Maintenance Supplies 40,557                           30,000                           30,000                           100,557                         
Freight/Brokerage (inbound/outbound) 43,438                           43,438                           43,438                           130,314                         
Freight Supplies and Maintenance 25,000                           25,000                           25,000                           75,000                           
NY Labor 15,000                           15,000                           15,000                           45,000                           
Iowa Maintenance 25,000                           25,000                           25,000                           75,000                           
Administrative Labor IA 20,000                           20,000                           20,000                           60,000                           
Pre-start Beef Maintenance -                                -                                -                                -                                
Management 13,250                           13,250                           13,250                           39,750                           
Port Newark warehouse rent -                                3,500                            -                                3,500                            
Crystal Ice warehouse rent -                                2,500                            -                                2,500                            
Other warehouse rent 732                               2,500                            -                                3,232                            
USDA Costs 2,859                            -                                -                                2,859                            
Insurances 68,146                           -                                8,000                            76,146                           
Utilities 51,958                           -                                40,000                           91,958                           
Telephone -                                -                                12,000                           12,000                           
Operating Lease Payments/Equipment Rents 7,707                            50,000                           20,000                           77,707                           
Capital Lease Payments (including wastewater treatment plant) -                                -                                -                                -                                
Security 1,719                            1,000                            1,000                            3,719                            
Operating Consultants 11,171                           15,000                           15,000                           41,171                           
Receivable collection costs and liquidation of pre-pet'n collateral -                                -                                -                                -                                
Misc. 2,795                            10,000                           10,000                           22,795                           

Total Operating Expenses 961,413                         822,940                         919,801                         2,704,154                      

Bankruptcy Fees
US Trustee Fees 10,400                           -                                -                                10,400                           
Professional Travel 5,657                            10,000                           10,000                           25,657                           
Triax Fees 30,000                           30,000                           30,000                           90,000                           
Trustee Professional Fees 50,000                           50,000                           50,000                           150,000                         

Reorganization Expenses 96,057                           90,000                           90,000                           276,057                         

Net Income (Loss) (492,470)$                     (347,940)$                     (444,801)$                     (1,285,211)$                   

Change in Cash (347,470)$                     (78,301)$                      (187,280)$                     (613,051)$                      

Week

Pro-Forma Financial Statements

EXHIBIT A
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Agriprocessors 
Financial Statements
EDNY  08-47472 (CEC)

1 2 3
Week

BALANCE SHEET
Assets

Cash 2,800,000                   2,452,530                   2,374,229                   2,186,949                   
Restricted Cash 5,700,000                      3,641,000                      3,641,000                      
Accounts Receivable   24,400,000                 24,565,000                 24,530,000                 24,495,000                 
Inventory 8,084,252                   7,824,252                   7,639,613                   7,467,092                   
Other Recoveries 1,400,000                   1,400,000                   1,400,000                   1,400,000                   
P&S Bond 1,245,000                   1,245,000                   1,245,000                   1,245,000                   
PP&E 17,000,000                 17,000,000                 17,000,000                 17,000,000                 
Total Assets 60,629,252                 58,127,782                 57,829,842                 53,794,041                 

Liabilities
Current

A/P 150,000                      150,000                      150,000                      150,000                      
Professional & Administrative Fees 2,000,000                   2,050,000                   2,100,000                   2,150,000                   
Accrued Payroll 225,000                      225,000                      225,000                      225,000                      
Accrued Insurance 500,000                      500,000                      500,000                      500,000                      
Post-Petition P&S Obligations (including CottonBalls) 250,000                      250,000                      250,000                      250,000                      
Total Current 3,125,000                   3,175,000                   3,225,000                   3,275,000                   

Liabilites Subject to Compremise
P&S Obligations 5,700,000                   3,641,000                   3,641,000                   -                             
First Bank (include's DIP Obligation) 37,000,000                 37,000,000                 37,000,000                 37,000,000                 
MetLife 11,000,000                 11,000,000                 11,000,000                 11,000,000                 
Equipment Lenders 8,000,000                   8,000,000                   8,000,000                   8,000,000                   
USDA Waste Water Treatment Plant 4,500,000                   4,500,000                   4,500,000                   4,500,000                   
Pre-Petition unsecured obligations 15,000,000                 15,000,000                 15,000,000                 15,000,000                 
Financing -                             -                             -                             -                                
Total Liabilities 84,325,000                 82,316,000                 82,366,000                 78,775,000                 

Equity
Opening (23,695,748)                (23,695,748)                (24,188,218)                (24,536,158)                
Gain/(Loss) (492,470)                    (347,940)                    (444,801)                    
Closing (23,695,748)                (24,188,218)                (24,536,158)                (24,980,959)                

Liab+SHE 60,629,252                    58,127,782                    57,829,842                    53,794,041                    

Balance Check   OK OK OK OK

EXHIBIT A

Case 08-02751    Doc 470    Filed 02/20/09    Entered 02/20/09 13:32:04    Desc Main
 Document      Page 26 of 75 



Agriprocessors 
Financial Statements
EDNY  08-47472 (CEC)

1 2 3
Week

BALANCING EQUATION
Assets without SF 57,829,252                    55,675,252                    55,455,613                    51,607,092                    
Liabs, Eq w/out NTF 60,629,252                    58,127,782                    57,829,842                    53,794,041                    

Surplus funds 2,800,000                      2,452,530                      2,374,229                      2,186,949                      
Necessary to finance -                                -                                -                                -                                

Statement of Cash Flows
Net Income (492,470)$                      (347,940)$                      (444,801)$                      
Non-cash items
P&S Lien anticipated adjustment -                                

Cash flows from Operating Activities
Change in

Accounts Receivable (165,000)                       35,000                           35,000                           
Inventory 260,000                         184,639                         172,521                         
Other Recoveries -                                -                                -                                
PP&E -                                -                                -                                
A/P -                                -                                -                                
Professional & Administrative Fees 50,000                           50,000                           50,000                           
Accrued Payroll -                                -                                -                                
Accrued Insurance -                                -                                -                                
Post-Petition P&S Obligations (including CottonBalls) -                                -                                -                                
First Bank (include's DIP Obligation) -                                -                                -                                
MetLife -                                -                                -                                
Equipment Lenders -                                -                                -                                
USDA Waste Water Treatment Plant -                                -                                -                                
Pre-Petition unsecured obligations -                                -                                -                                
Cash flows provided by (used in) operating activities (347,470)$                     (78,301)$                      (187,280)$                     

Cash flows from Investing Activities
-                                -                                -                                

Total Cash Flows from Investing Activities -                           -                           -                           

Cash flows from Financing Activities
P&S Bond -                                -                                -                                
P&S Obligations (2,059,000)                     (3,641,000)                     
Restricted Cash 2,059,000                      -                                3,641,000                      
First Bank -                                -                                -                                
Met Life -                                -                                -                                
Equipment Lenders -                                -                                -                                

-                                -                                -                                

Net Change in Cash (347,470)                       (78,301)                         (187,280)                       
Beginning Cash 2,800,000                      2,452,530                      2,374,229                      
Ending Cash 2,452,530$                   2,374,229$                   2,186,949$                   

EXHIBIT A
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Agriprocessors 
Financial Statements
EDNY  08-47472 (CEC)

1 2 3
Week

Collateral - Estimated
Pre-Petition A/R

Opening 19,500,000                 19,200,000 19,000,000 18,800,000
Collections 300,000                      200,000                      200,000                      200,000                      
Closing 19,200,000 19,000,000 18,800,000 18,600,000

Post-Peition A/R
Opening 5,500,000                   5,200,000                      5,565,000                      5,730,000                      
New Sales 500,000                      565,000                         565,000                         565,000                         
Collections 800,000                      200,000                      400,000                      400,000                      
Closing 5,200,000                      5,565,000                      5,730,000                      5,895,000                      

Combined A/R 24,400,000 24,565,000 24,530,000 24,495,000

Pre-Petition Inventory
Opening 6,900,000                   6,640,000                      6,380,000                      6,120,000                      
Inventory Sold 260,000                      260,000                      260,000                      260,000                      
Closing 6,640,000                      6,380,000                      6,120,000                      5,860,000                      

Post Peition Inventory
Opening 1,400,000                   1,444,252                      1,444,252                      1,519,613                      
New Inventory 469,252                      469,252                      544,613                      632,092                      
Sold Inventory 425,000                      469,252                      469,252                      544,613                      
Closing 1,444,252                      1,444,252                      1,519,613                      1,607,092                      

Combined Inventory 8,084,252                      7,824,252                      7,639,613                      7,467,092                      

EXHIBIT A
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POST-PETITION 
CREDIT AND SECURITY AGREEMENT 

 
DATED AS OF FEBRUARY 5, 2009 

JOSEPH E. SARACHEK, in his capacity as the duly appointed Chapter 11 Trustee in the Chapter 11 
bankruptcy case of AGRIPROCESSORS, INC., an Iowa corporation (“Borrower”), and FIRST BANK 
BUSINESS CAPITAL, INC., formerly known as FB COMMERCIAL FINANCE, INC., a Missouri 
corporation (the “Lender”), hereby agree as follows: 

RECITALS 

A. Lender is party to that certain Second Amended and Restated Credit and Security Agreement 
dated as of September 14, 2005 with Agriprocessors, Inc., an Iowa corporation (the “Debtor”), and Local 
Pride, LLC, an Iowa limited liability company (“Local Pride”), as borrowers (as amended from time to time 
prior to the date hereof, the “Pre-Petition Credit Agreement”). 

B. The Debtor commenced a Chapter 11 bankruptcy case, Case Number 1-08-47472 (the 
“Case”), in the United States Bankruptcy Court for the Eastern District of New York  on November 4, 2008 
(the “Filing Date”).  The Case was transferred to the United States Bankruptcy Court for the Northern District 
of Iowa (the “Bankruptcy Court”) on December 12, 2008 and has been assigned Case Number 08-02751. 

C. On November 20, 2008, the United States Bankruptcy Court for the Eastern District of New 
York entered its Amended Order Approving Appointment of Chapter 11 Trustee (the “Trustee Order”) 
pursuant to which the Borrower was appointed Chapter 11 Trustee in the Case. 

D. On December 1, 2008, the United States Bankruptcy Court for the Eastern District of New 
York entered its Emergency Order Pursuant to Sections 105(a), 361, 363 and 364(c) of the Bankruptcy Code 
and Fed. R. Bankr. P. 2002, 4001 and 9014 Authorizing Trustee to (A) Obtain Post-Petition Financing From 
First Bank Business Capital, Inc., f/k/a FB Commercial Finance, Inc. and (B) Use Cash Collateral (as 
amended, the “Emergency Financing Order”) pursuant to which such court authorized the Borrower to 
borrow up to $2,500,000 from Lender in accordance with the provisions of such Emergency Financing Order 
(the “Emergency Financing Facility”).  By orders dated December 12, 2008, December 23, 2008, and 
January 6, 2009, January 16, 2009, and January 27, 2009, the Emergency Financing Order was amended and 
the Emergency Financing Facility was expanded to a maximum of $8,056,928. 

E. Borrower desires that Lender extend additional loans to Borrower to fund the payment of 
certain enumerated expenses. 

F. The Borrower will provide to the Lender the following:  (i) an allowed Superpriority Claim; 
(ii) pursuant to Section 364(c)(2) of the Bankruptcy Code, a perfected first priority security interest in and lien 
upon all property of the Estate that was unencumbered on the Filing Date; and (iii) pursuant to Section 
364(c)(3) of the Bankruptcy Code, a perfected security interest in and lien upon all property of the Estate that 
is subject to valid and perfected liens that were in existence on the Filing Date or that is subject to valid liens in 
existence on the Filing Date that were or are perfected subsequent to the Filing Date as permitted by Section 
546(b) of the Bankruptcy Code. 

Article 1 
Definitions 

Section 1.1 General Interpretation.  For all purposes of this Agreement, except as otherwise 
expressly provided or unless the context otherwise requires: 
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(a) the terms defined in this Article include the plural as well as the singular; and 

(b) all accounting terms not otherwise defined herein have the meanings assigned to 
them in accordance with GAAP. 

Section 1.2 Primary Definitions.   As used herein, the following terms shall have the following 
meanings: 

“Avoidance Actions” means claims and causes of action arising under sections 542, 544, 545, 546, 
547, 548, 549, 550, 551 and 553(b) of the Bankruptcy Code, provided, however, that the following claims and 
causes of action shall not be included in the definition of Avoidance Actions:  (a) any claim or cause of action 
of the Estate against Luana Savings Bank arising out of or related to that certain Irrevocable, Transferable, 
Standby Letter of Credit no. 1001, dated July 15, 2005, as amended, revised, extended, renewed, or increased, 
or that certain Trust Agreement For Use With One or More Letters of Credit in Lieu of the Bond Required of 
Livestock Market Agencies, Dealers, and Packers Operating Subject to the Packers and Stockyards Act, 1921, 
as Amended and Supplemented, no. IA-2100, dated July 15, 2005; or (b) any claim or cause of action of the 
Estate against an account debtor or any other Person arising out of or relating to such Person’s false statement, 
manipulation, destruction, waste, criminal or tortious act, or any other act or omission concerning the Pre-
Petition Collateral or the value thereof. 

“Budget” means the initial budget, which shall include a detailed listing of each expense that the 
Borrower intends to pay during the period from the date hereof through and including the Termination Date 
and shall be in form and substance satisfactory to the Lender; provided, that such budget may be amended, 
modified, supplemented or extended with the prior written consent of the Lender. 

“Collateral” means all property of the Estate, including but not limited to Accounts, Assigned 
Collateral, Equipment, General Intangibles, Inventory, Chattel Paper, Instruments, Documents, Investment 
Property, Receivables and all security agreements which secure or relate to any Receivable or other Collateral, 
Real Estate, Commercial Tort Claims (whether or not specifically identified), Letter-of-Credit Rights, 
Supporting Obligations, reserves, Deposit Accounts, bank accounts, deposits and cash, and all judgments, 
claims, insurance policies and payments owed to the Estate thereon, all whether now owned or hereafter 
acquired, together with all exchanges, substitutions and replacements for and products of any of the foregoing 
and together with cash and non-cash proceeds of any and all of the foregoing and, in the case of all tangible 
Collateral, together with all accessions and together with (i) all accessories, attachments, returns, 
repossessions, parts, equipment and repairs now or hereafter attached or affixed to or used in connection with 
any such goods, and (ii) all warehouse receipts, bills of lading and other documents of title now or hereafter 
covering such goods.  For the avoidance of doubt, Collateral shall include all of the Borrower’s interests in the 
foregoing as Chapter 11 trustee of the Estate.  Notwithstanding the foregoing, Collateral does not include 
Avoidance Actions. 

“Commitment” means $25,000,000. 

“Credit Facility” means the facility for the Advances under this Agreement in the principal sum of up 
to $25,000,000. 

“Default Rate” means at any time two percent (2%) over the rate of interest charged by Lender under 
this Agreement for Advances immediately prior to the occurrence of a Default or Event of Default, which 
Default Rate shall change when and as the Prime Rate changes. 

 “Estate” means the bankruptcy estate of the Debtor, as described in Section 541 of the Bankruptcy 
Code. 
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 “Material Adverse Effect” means a material adverse effect on (a) the business, properties, 
operations, condition (financial or otherwise) or prospects of the Estate, (b) a material portion of the Collateral, 
(c) the ability of the Borrower to perform his obligations under this Agreement and the other Loan Documents, 
(d) the conduct of the Asset Sale or (e) the ability of the Lender to recover amounts owed by the Debtor under 
the Pre-Petition Credit Agreement and related documents. 

 
“Note” means the Note of the Borrower payable to the order of the Lender in substantially the form 

attached hereto as Exhibit B, as the same may be amended, modified, renewed or extended from time to time. 

“Superpriority Claim” shall mean a claim against the Estate in the Case which is a superpriority 
administrative expense claim under Section 364(c)(1) of the Bankruptcy Code having priority over any or all 
administrative expenses, diminution claims and all other unsecured claims against the Estate, whenever 
arising, including, without limitation, all administrative expenses of the kinds specified in or arising or ordered 
under Sections 105(a), 326, 328, 330, 331, 503(b), 507(a), 507(b), and to the extent permitted by law, 726, 
1113 and 1114 of the Bankruptcy Code, subject and subordinate in priority of payment only to the Carve-Out. 

“Termination Date” means April 6, 2009. 

Section 1.3 General Definitions.  In addition to the foregoing, certain defined terms used in this 
Agreement have the meanings as set forth in Exhibit A attached hereto. 

Article 2 
Amount and Terms of the Credit Facility 

Section 2.1 Advances.  The Lender agrees, on the terms and subject to the conditions herein set 
forth, to make Advances to the Borrower from time to time during the period from the date hereof to and 
including the Termination Date, or the earlier date of termination in whole of the Credit Facility pursuant to 
Section 8.2, to fund payment of the expenses at the times and in the amounts set forth on the Budget.  The 
aggregate amount of Advances shall not exceed the Commitment, which Advances shall be secured by the 
Collateral as provided in Article 3 hereof.  Loans, once repaid, may not be reborrowed. 

Section 2.2 Request for Advances.  The Borrower agrees to comply with the following 
procedures in requesting Advances under Section 2.1: 

(a) The Lender shall not be required to make any Advance under Section 2.1 if, after 
giving effect to such requested Advance, the sum of all Advances under Section 2.1 or otherwise 
would exceed the Commitment. 

(b) Except for Advances that are deemed to be made pursuant to paragraph 12 of the 
Interim Order or any comparable provision of the Final Order, which shall not require a written 
request, each request for an Advance under Section 2.1 shall be made by the Borrower to the Lender 
prior to 11:00 a.m. (St. Louis, Missouri time) of the day of the requested Advance.  Each request for 
an Advance shall be made in a writing in the form of Exhibit C attached hereto (“Notice of 
Borrowing”) and shall be made by (i) the Borrower; or (ii) Marc B. Ross (each, a “Designated 
Agent”); or (iii) any person reasonably believed by the Lender to be a Designated Agent. 

(c) Upon fulfillment of the applicable conditions set forth in Article 4 hereof, the Lender 
shall disburse loan proceeds by crediting the same to a demand deposit account of the Borrower 
maintained with First Bank or another bank acceptable to the Lender, unless the Lender and the 
Borrower shall agree in writing to another manner of disbursement.  The Borrower shall pay Lender a 
wire transfer fee of $25.00 for each disbursement of loan proceeds made other than to a demand 
deposit account maintained by the Borrower with First Bank.  The Borrower shall be obligated to 
repay all Advances under Section 2.1 to the extent requested by a Person purporting to be the 
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Borrower or a Designated Agent.  Any request for an Advance under Section 2.1 shall be deemed to 
be a representation by the Borrower that (i) the condition set forth in Section 2.2(a) hereof has been 
met, and (ii) the conditions set forth in Section 4.2 hereof have been satisfied as of the time of the 
request. 

Section 2.3 Note.  All Advances made by the Lender under this Article 2 shall be evidenced by 
and repayable with interest in accordance with the Note.  The principal of the Note shall be payable as 
provided herein and on the earlier of the Termination Date or acceleration by the Lender pursuant to Section 
8.2 hereof, and shall bear interest as provided herein. 

Section 2.4 Capital Adequacy.  If Lender shall have determined that the adoption of any law, 
rule or regulation regarding capital adequacy, or any change therein or in the interpretation or application 
thereof, or compliance by Lender with any request or directive regarding capital adequacy (whether or not 
having the force of law) from any central bank or governmental authority enacted after the date of this 
Agreement, does or shall have the effect of reducing the rate of return on any of the Lender’s capital as a 
consequence of the obligations hereunder to a level below that which Lender could have achieved but for such 
adoption, change or compliance (taking into consideration Lender’s policies with respect to capital adequacy) 
by a material amount, then from time to time, after submission by Lender to Borrower of a written demand 
therefor together with the certificate described below, Borrower shall pay to Lender such additional amount or 
amounts as will compensate Lender for such reduction, such demand to be made with reasonable promptness 
following such determination.  A certificate of Lender claiming entitlement to payment as set forth above shall 
be conclusive in the absence of manifest error.  Such certificate shall set forth the nature of the occurrence 
giving rise to such reduction, the amount of such charge to be paid to Lender, and the method by which such 
amount was determined.  In determining such amount, Lender may use any reasonable averaging and 
attribution method, applied on a non-discriminatory basis. 

Section 2.5 Interest. 

(a) The principal of the Advances outstanding from time to time during any month shall 
bear interest (computed on the basis of actual days elapsed in a 360-day year) at the per annum rate of 
the Prime Rate plus three and one-quarter percent (3.25%) (the “Interest Rate”); provided, however, 
that, without waiving any of Lender’s other rights and remedies: from the first day of any month 
during which any Default or Event of Default occurs or exists at any time, in the Lender’s discretion, 
the principal of the Advances outstanding from time to time shall bear interest at the Default Rate; and 
provided, further, that in any event no rate change shall be put into effect which would result in a rate 
greater than the highest rate permitted by law.  Interest accruing on the principal balance of the 
Advances outstanding from time to time shall be payable on the first day of the next succeeding month 
and on the Termination Date or earlier prepayment in full. 

(b) If any Person shall acquire a participation in the Advances under this Agreement, the 
Borrower shall be obligated to the Lender to pay the full amount of all interest calculated under 
Section 2.5(a) hereof, along with all other fees, charges and other amounts due under this Agreement, 
regardless if such Person elects to accept interest with respect to its participation at a lower rate than 
the rate charged pursuant to Section 2.5(a) hereof, or otherwise elects to accept less than its pro rata 
share of such fees, charges and other amounts due under this Agreement. 

Section 2.6 Maximum Interest Rate.  In no event shall any interest rate provided for hereunder 
exceed the maximum rate, if any, permissible for corporate borrowers under applicable law for loans of the 
type provided for hereunder (the “Maximum Rate”).  If, in any month, any interest rate, absent such 
limitation, would have exceeded the Maximum Rate, then the interest rate for that month shall be the 
Maximum Rate, and, if in future months, that interest rate would otherwise be less than the Maximum Rate, 
then that interest rate shall remain at the Maximum Rate until such time as the amount of interest paid 
hereunder equals the amount of interest which would have been paid if the same had not been limited by the 
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Maximum Rate.  In the event that, upon payment in full of the Obligations under this Agreement, the total 
amount of interest paid or accrued under the terms of this Agreement is less than the total amount of interest 
which would, but for this Section 2.6, have been paid or accrued if the interest rates otherwise set forth in this 
Agreement had at all times been in effect, then the Borrower shall, to the extent permitted by applicable law, 
pay the Lender, an amount equal to the difference between (a) the lesser of (i) the amount of interest which 
would have been charged if the Maximum Rate had, at all times, been in effect or (ii) the amount of interest 
which would have accrued had the interest rates otherwise set forth in this Agreement, at all times, been in 
effect and (b) the amount of interest actually paid or accrued under this Agreement.  In the event that a court 
determines that the Lender has received interest and other charges hereunder in excess of the Maximum Rate, 
such excess shall be deemed received on account of, and shall automatically be applied to reduce, the 
Obligations other than interest, in the inverse order of maturity, and if there are no Obligations outstanding, the 
Lender shall refund to the Borrower such excess. 

Section 2.7 Voluntary Prepayment; Termination of Agreement by Borrower.  Except as 
otherwise provided herein, the Borrower may, in its discretion, prepay the Advances in whole at any time or 
from time to time in part.  Amounts prepaid may not be reborrowed.  The Borrower may terminate this 
Agreement at any time, subject to payment and performance of all the Borrower’s Obligations to the Lender.  
The Lender shall provide to Borrower any release or termination of the Security Interest to which the Borrower 
is otherwise entitled by law if Borrower gives at least 30 days’ prior written notice to the Lender of the 
Borrower’s intention to terminate this Agreement. 

Section 2.8 Mandatory Prepayment.  Without notice or demand and without limiting 
Borrower’s obligation to pay interest at the Default Rate as required under Section 2.5(a), upon the receipt of 
any net proceeds by the Borrower from the sale of any Collateral, but subject to any necessary approval of the 
Bankruptcy Court, the Borrower shall apply such net proceeds as follows:  first, to repay the Debtor’s 
obligations with respect to any indebtedness or other liabilities secured by a lien on or security interest in such 
Collateral (a) that the Lender acknowledges had priority over the liens and security interest of the Lender on 
the Filing Date, or (b) that the Bankruptcy Court has found, pursuant to a final order, to have had priority over 
the liens and security interest of the Lender on the Filing Date; second, to repay the Debtor’s obligations under 
the Pre-Petition Credit Agreement or, at the Lender’s election, to be held by the Lender as cash collateral for 
the obligations of the Lender or any affiliate of the Lender under any letter of credit issued under the Pre-
Petition Credit Agreement; and third, to repay the outstanding Loans and any other Obligations hereunder.  
Any payment received by the Lender under this Section 2.8 or under Section 2.7 may be applied to the 
Obligations, including interest and any fees, commissions, costs and expenses hereunder and under the 
Security Documents, in such order and in such amounts as the Lender, in its discretion, may from time to time 
determine. 

Section 2.9 Payment.  All payments of principal of and interest on the Advances and the 
commissions and fees hereunder shall be made to the Lender in immediately available funds.  The Borrower 
hereby authorizes the Lender, in its discretion at any time or from time to time and without request by the 
Borrower, to make an Advance to the extent necessary to pay any such amounts and any fees, costs or 
expenses hereunder or under the Security Documents. 

Section 2.10 Payment on Non-Banking Days.  Whenever any payment to be made hereunder 
shall be stated to be due on a day which is not a Banking Day, such payment may be made on the next 
succeeding Banking Day, and such extension of time shall in such case be included in the computation of 
interest on the Advances or the fees hereunder, as the case may be. 

Section 2.11 Use of Proceeds.  The proceeds of Advances shall be used by the Borrower solely to 
pay the expenses listed on the Budget.   

Section 2.12 Liability Records.  The Lender may maintain from time to time, at its discretion, 
liability records as to any and all Advances made or repaid and interest accrued or paid under this Agreement.  
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All entries made on any such record shall be presumed correct until the Borrower establishes the contrary.  On 
demand by the Lender, the Borrower will admit and certify in writing the exact principal balance that the 
Borrower then asserts to be outstanding to the Lender for Advances under this Agreement.  Any billing 
statement or accounting rendered by the Lender shall be conclusive and fully binding on the Borrower unless 
specific written notice of exception is given to the Lender by the Borrower within 30 days after its receipt by 
the Borrower. 

Article 3 
Security Interest 

Section 3.1 Grant of Security Interest.  The Borrower hereby assigns and grants to the Lender a 
lien upon and security interest (collectively referred to as the “Security Interest”) in the Collateral, as security 
for the payment and performance of each and every debt, liability and obligation of every type and description 
which the Borrower may now or at any time hereafter owe to the Lender or to any affiliate of Lender (whether 
such debt, liability or obligation now exists or is hereafter created or incurred, whether it arises in a transaction 
involving the Lender alone, any affiliate of the Lender, or in a transaction involving other creditors of 
Borrower, and whether it is direct or indirect, due or to become due, direct, absolute or contingent, primary or 
secondary, fixed or otherwise, secured or unsecured, liquidated or unliquidated, or sole, joint, several or joint 
and several, arising under this Agreement, the Note or any other Loan Document, whether now in effect or 
hereafter entered into; all such debts, liabilities and obligations are herein collectively referred to as the 
“Obligations”).  Obligations will also include all obligations of Borrower to pay Lender (a) any and all sums 
advanced by Lender to preserve or protect the Collateral or the value of the Collateral or to preserve, protect or 
perfect Lender’s security interest in the Collateral; (b) in the event of any proceeding to enforce the collection 
of the Obligations after an Event of Default, the reasonable expenses of taking, holding, preparing for sale, 
selling or otherwise disposing of or realizing upon the Collateral, or expenses of any exercise by Lender of its 
rights, together with reasonable attorney’s fees, expenses of collection and court costs; and (c) any other 
indebtedness or liability of Borrower to Lender, whether direct or indirect, absolute or contingent, now or 
hereafter arising.   

Section 3.2 Notification of Account Debtors and Other Obligors.  In addition to any other 
rights of the Lender under this Agreement, with respect to any and all rights to payment constituting Collateral, 
the Lender may at any time after the occurrence of an Event of Default notify any account debtor or other 
person obligated to pay the amount due that such right to payment has been assigned or transferred to the 
Lender for security and shall be paid directly to the Lender.  The Borrower will join in giving such notice if the 
Lender so requests.  At any time after the Borrower or the Lender gives such notice to an account debtor or 
other obligor, the Lender may, but need not, in the Lender’s name or in the Borrower’s name, demand, sue for 
(but only in the Lender’s name), collect or receive any money or property at any time payable or receivable on 
account of, or securing, any such right to payment, or grant any extension to, make any compromise or 
settlement with or otherwise agree to waive, modify, amend or change the obligations (including collateral 
obligations) of any such account debtor or other obligor. 

Section 3.3 Assignment of Insurance.  As additional security for the payment and performance 
of the Obligations, the Borrower hereby assigns to the Lender any and all monies (including, without 
limitation, proceeds of insurance and refunds of unearned premiums) due or to become due under, and all other 
rights of the Estate with respect to, any and all policies of insurance now or at any time hereafter covering the 
Collateral or any evidence thereof or any business records or valuable papers pertaining thereto, and the 
Borrower hereby directs the issuer of any such policy to pay all such monies directly to the Lender.  At any 
time, whether before or after the occurrence of any Event of Default, the Lender may (but need not), in the 
Lender’s name, execute and deliver proofs of claim, receive all such monies, endorse checks and other 
instruments representing payment of such monies, and adjust, litigate, compromise or release any claim against 
the issuer of any such policy. 

Section 3.4 Occupancy.   
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(a) The Borrower hereby irrevocably grants to the Lender the right to take possession of 
the Premises at any time after the occurrence and during the continuance of an Event of Default, 
subject to applicable provisions of the Orders regarding the automatic stay of Section 362 of the 
Bankruptcy Code. 

(b) The Lender may use the Premises only to hold, process, manufacture, sell, use, store, 
liquidate, realize upon or otherwise dispose of Collateral and for other purposes that the Lender may 
in good faith deem to be related or incidental purposes. 

(c) The right of the Lender to hold the Premises shall cease and terminate upon the 
earlier of (i) payment in full and discharge of all Obligations, and (ii) final sale or disposition of all 
Collateral and delivery of all such Collateral to purchasers. 

(d) The Lender shall not be obligated to pay or account for any rent or other 
compensation for the possession, occupancy or use of any of the Premises; provided, however, in the 
event that the Lender does pay or account for any rent or other compensation for the possession, 
occupancy or use of any of the Premises, the Borrower shall reimburse the Lender promptly for the 
full amount thereof.  In addition, the Borrower will pay, or reimburse the Lender for, all taxes, fees, 
duties, imposts, charges and reasonable expenses at any time incurred by or imposed upon the Lender 
by reason of the execution, delivery, existence, recordation, performance or enforcement of this 
Agreement or the provisions of this Section 3.4. 

Section 3.5 License.  The Borrower hereby grants to the Lender a non-exclusive, worldwide and 
royalty-free license (or, to the extent the Estate’s rights are derived from licenses from another Person, a 
sublicense co-extensive with Borrower’s license rights) to use or otherwise exploit all trademarks, franchises, 
trade names, copyrights and patents of the Estate, or used by the Estate under license, for the purpose of 
selling, leasing or otherwise disposing of any or all Collateral following an Event of Default.  If required by 
the terms of any license agreement, the Borrower will cause all licensors of such rights to consent to such grant 
of sublicense rights to the Lender on terms acceptable to the Lender. 

Section 3.6 Security Interest in each Collateral Account.  The Borrower hereby pledges, and 
grants to the Lender a security interest in, all funds held in each Collateral Account from time to time and all 
proceeds thereof, as security for the payment of all present and future Obligations.  The Borrower 
acknowledges that, pursuant to the Orders, the Security Interest in favor of the Lender in each Collateral 
Account and all funds therein shall be perfected without any control agreements.  The Borrower agrees to 
execute and deliver to the Lender such Deposit Account control agreements as the Lender from time to time 
may require in its sole discretion. 

Section 3.7 Priority and Security Interest.   

(a) The Borrower hereby covenants, represents and warrants that, upon entry of the 
Interim Order, the Borrower’s Obligations hereunder and under the Loan Documents:  (i) pursuant to 
Section 364(c)(1) of the Bankruptcy Code, shall at all times constitute an allowed Superpriority 
Claim; (ii) pursuant to Section 364(c)(2) of the Bankruptcy Code, shall at all times be secured by a 
perfected first priority Security Interest on all property of the Estate, whether existing on the Filing 
Date or thereafter acquired, that, on or as of the Filing Date was not subject to valid, perfected and 
non-avoidable liens or security interests, and all cash maintained in each Collateral Account and any 
direct investments of the funds contained therein; (iii) pursuant to Section 364(c)(3) of the Bankruptcy 
Code, shall be secured by a perfected Security Interest upon all property of the Estate, whether 
existing on the Filing Date or thereafter acquired, that was subject to valid, perfected and non-
avoidable liens or security interests in existence immediately prior to the Filing Date or that is subject 
to valid and non-avoidable liens or security interests in existence on the Filing Date that were 
perfected subsequent to the Filing Date as permitted by Section 546(b) of the Bankruptcy Code, which 
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security interest of the Lender shall be immediately junior to such valid, perfected and non-avoidable 
existing liens; subject in each case only to (x) amounts set forth in the Budget to pay the reasonable 
fees and expenses of attorneys, accountants and other professionals retained in the Case by the Trustee 
incurred prior to the occurrence of an Event of Default, to the extent allowed by the Bankruptcy Court, 
in addition to all similar amounts previously allowed for such purposes under the Emergency 
Financing Facility; (y) an aggregate amount not in excess of $95,000, inclusive of all similar amounts 
previously allowed in favor of the Committee in connection with the Emergency Financing Facility, 
which amount may be used only to pay the reasonable fees and expenses of attorneys, accountants and 
other professionals retained in the Case by the Committee incurred prior to the occurrence of an Event 
of Default, to the extent allowed by the Bankruptcy Court and (z) the payment of fees pursuant to 28 
U.S.C. § 1930(a)(6) and to the Clerk of the Bankruptcy Court (collectively, the “Carve-Out”); 
provided, however, that no portion of the Carve-Out shall be utilized for the payment of professional 
fees and disbursements incurred in connection with (A) any objection, contest or raising of any 
defense to, the validity, perfection, priority, extent or enforceability of any amount due or lien, 
security interest or claim granted under the Loan Documents, the Emergency Financing Facility or the 
Pre-Petition Credit Agreement or related documents; (B) the assertion of any claim or defense or 
cause of action against the Lender or its agents, affiliates, representatives, attorneys or advisors; (C) 
any attempt to prevent, hinder or otherwise delay the Lender’s assertion, enforcement or realization on 
the Collateral in accordance with the Loan Documents or the Orders; (D) any effort to seek to modify 
any of the rights granted to the Lender under the Loan Documents, the Orders, the Pre-Petition Credit 
Agreement or related documents; provided further that, notwithstanding the foregoing, the Committee 
shall be permitted to use up to $15,000 of the Carve-Out to perform the investigations contemplated 
by paragraph 20 of the Interim Order and any comparable provision of the Final Order. 

(b) Subject to the priorities set forth in subsection (a) above and to the Carve-Out, as to 
all real property the title to which is held by the Borrower, or the possession of which is held by the 
Borrower pursuant to leasehold interest, the Borrower hereby assigns and conveys as security, grants a 
security interest in, hypothecates, mortgages, pledges and sets over unto the Lender all of the right, 
title and interest of the Borrower, in all of such owned real property and in all such leasehold interests, 
together in each case with all of the right, title and interest of the Borrower in and to all buildings, 
improvements, and fixtures related thereto, any lease or sublease thereof, all general intangibles 
relating thereto and all proceeds thereof.  The Borrower acknowledges that, pursuant to the Orders, the 
Security Interest in favor of the Lender in all of such real property and leasehold instruments of the 
Borrower shall be perfected without the recordation of any instruments of mortgage or assignment.  
The Borrower further agrees that, upon the request of the Lender, in the exercise of its business 
judgment, the Borrower shall enter into separate fee mortgages in recordable form with respect to such 
properties on terms satisfactory to the Lender. 

Section 3.8 Use of Cash Collateral.  Notwithstanding anything to the contrary contained herein, 
the Borrower shall not be permitted to request an Advance unless the Borrower shall at that time have used 
cash collateral subject to the Orders for the purposes described in Section 2.11. 
 

Article 4 
Conditions of Lending 

 

Section 4.1 Conditions Precedent to the Initial Advance.  The obligation of the Lender to 
make the initial Advance under the Credit Facility shall be subject to the condition precedent that the Lender 
shall have received all of the following, each in form and substance satisfactory to the Lender: 

(a) This Agreement, properly executed on behalf of the Borrower. 
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(b) The Note, properly executed on behalf of the Borrower. 

(c) Current searches of appropriate filing offices showing that (i) no state or federal tax 
or judgment or other liens have been filed and remain in effect against the Debtor, and (ii) no 
financing statements have been filed and remain in effect against the Debtor, except those financing 
statements relating to liens permitted pursuant to Section 7.1 hereof and those financing statements 
filed by the Lender. 

(d) A written statement from the Grain Inspection, Packers and Stockyards 
Administration of the United States Department of Agriculture regarding the amounts it believes to be 
owed by the Debtor to livestock sellers or poultry growers under the Packers Act, or such other 
information regarding such amounts as may be satisfactory to the Lender in its sole discretion. 

(e) Evidence satisfactory to the Lender of the absence of any liens or security interests 
having priority (or alleging priority) over Lender’s security interest in the Collateral securing the 
Debtor’s obligations under and pursuant to the Pre-Petition Credit Agreement, other than liens and 
security interests existing on the Filing Date. 

(f) A certified copy of an order of the Bankruptcy Court in substantially the form of 
Exhibit D or such other form as otherwise agreed by the Lender and the Borrower (the “Interim 
Order”) approving the Loan Documents and granting the Superpriority Claim status and the Security 
Interest described in Section 3.7, which Interim Order (i) shall have been entered upon an application 
or motion of the Borrower, in form and substance satisfactory to the Lender and on such prior notice 
to such parties as may be satisfactory to the Lender, (ii) shall authorize extensions of credit in amounts 
satisfactory to the Lender, including but not limited to an initial extension of credit to repay all 
obligations under the Emergency Financing Facility in full, (iii) shall be in full force and effect, (iv) 
shall not have been stayed, reversed, modified or amended in any respect, and (v) if the Interim Order 
is the subject of a pending appeal in any respect, neither the making of such Loan nor the performance 
by the Borrower of any of its obligations hereunder or under the Loan Documents or under any other 
instrument or agreement referred to herein shall be the subject of a presently effective stay pending 
appeal. 

(g) A certified copy of an order of the Bankruptcy Court, in form and substance 
satisfactory to the Lender in its sole discretion, granting final approval to the Emergency Financing 
Facility, which order shall be in full force and effect and shall not have been stayed, reversed, 
modified or amended in any respect. 

(h) Evidence satisfactory to the Lender in its sole discretion that no existing or potential 
assertion by a Governmental Authority of a right to forfeiture of assets of the Estate, nor the actions of 
such Governmental Authority in pursuit of such a right or claim of right, is likely to have a Material 
Adverse Effect. 

(i) [Reserved] 

(j) Certificates of the insurance required hereunder, with all hazard insurance containing 
a lender’s loss payable endorsement in favor of the Lender and with all liability insurance naming the 
Lender as an additional insured. 

(k) Payment of the expenses incurred by the Lender through the date of the initial 
Advance and required to be paid by the Borrower under Section 9.7 hereof. 

(l) Delivery of a Notice of Borrowing. 
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(m) Delivery of the Budget. 

(n) Such other documents as the Lender in its sole discretion may require. 

Section 4.2 Conditions Precedent to All Advances.  The obligation of the Lender to make each 
Advance shall be subject to the further conditions precedent that on such date: 

(a) all representations and warranties contained in this Agreement and the Loan 
Documents, including, but not limited to, the representations and warranties contained in Article 5 
hereof, are correct on and as of the date of such Advance as though made on and as of such date, 
except to the extent that such representations and warranties relate solely to an earlier date; 

(b) Borrower is in compliance with all covenants contained herein and the Loan 
Documents, including, but not limited to, those contained in Article 6 and Article 7 hereof. 

(c) no event has occurred and is continuing, or would result from such Advance which 
constitutes a Default or an Event of Default; 

(d) delivery of a Notice of Borrowing, except as expressly contemplated by Section 
2.2(b) hereof;  

(e) the Interim Order and the order of the Bankruptcy Court granting final approval to 
the Emergency Facility shall be in full force and effect and shall not have been stayed, reversed, 
modified or amended in any respect without the prior written consent of the Lender, provided that at 
the time of the making of any Loan the aggregate amount of which, when added to the sum of the 
principal amount of all Loans then outstanding, would exceed the amount authorized by the Interim 
Order (collectively, the “Additional Credit”), the Lender shall have received a certified copy of the 
order of the Bankruptcy Court approving continued lending (the “Final Order”) in such form as may 
be agreed by the Lender and the Borrower, which, in any event, shall have been entered by the 
Bankruptcy Court no later than thirty-five (35) days after the entry of the Interim Order, and at the 
time of the extension of any Additional Credit the Final Order shall be in full force and effect, and 
shall not have been stayed, reversed, modified or amended in any respect without the prior written 
consent of the Lender; and, if either the Interim Order or the Final Order is the subject of a pending 
appeal in any respect, neither the making of the Loans nor the performance by the Borrower of any of 
its obligations under any of the Loan Documents or under any other instrument or agreement referred 
to herein shall be the subject of a presently effective stay pending appeal;  

(f) the usage of the proceeds of such Advance shall be consistent with the Budget; 

(g) the Lender shall be satisfied, in its sole discretion, that no existing or potential 
assertion by a Governmental Authority of a right to forfeiture of assets of the Estate, nor the actions of 
such Governmental Authority in pursuit of such a right or claim of right, is likely to have a Material 
Adverse Effect; and 

(h) since the date of the most recent prior Advance, nothing has occurred which has had 
or is reasonably likely to have a Material Adverse Effect. 

Section 4.3 Condition Subsequent.  Notwithstanding the foregoing, the Lender shall not be 
obligated to make further Advances unless, on or before February 16, 2009, the Lender shall have reached one 
or more agreements, satisfactory to the Lender in its sole discretion, with MLIC Asset Holdings LLC, the City 
of Postville, lessors of Equipment to the Debtor, and such other parties in interest as the Lender deems 
appropriate regarding the allocation of proceeds of the Asset Sale, the treatment of equipment leases as true 
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leases or financing arrangements, and such other matters as the Lender deems material to an evaluation of its 
recovery from the Asset Sale. 

Article 5 
Representations and Warranties 

The Borrower represents and warrants to the Lender as follows: 

Section 5.1 Appointment as Trustee; Name; Chief Executive Office; Inventory and 
Equipment Locations.  The Borrower is the duly appointed Chapter 11 Trustee in the Case.  The Trustee 
Order is in full force and effect and is not the subject of any pending appeal.  The name of the Borrower set 
forth in the first paragraph of this Agreement is the exact and current legal name of the Borrower.  Subject to 
Section 1108 and other provisions of the Bankruptcy Code, the Borrower has all requisite power and authority 
to conduct the business of the Estate, and, upon entry of the Interim Order, to execute and deliver, and to 
perform all of his obligations under, the Loan Documents.  The chief executive office and principal place of 
business of the Debtor and the Estate is located at the address set forth in Section 5.1 of the Disclosure 
Schedule attached hereto (the “Disclosure Schedule”), and all of the Borrower’s records relating to the 
Debtor’s business or the Collateral are kept at that location.  All Inventory and Equipment is located at that 
location or at one of the other locations set forth in Section 5.1 of the Disclosure Schedule hereto. 

Section 5.2 Authorization of Borrowing; No Conflict as to Law or Agreements.  Upon entry 
of the Interim Order, the execution, delivery and performance by the Borrower of the Loan Documents and the 
borrowings from time to time hereunder have been duly authorized by all necessary action and do not and will 
not (a) require any authorization, consent or approval by, or registration, declaration or filing with, or notice to, 
any governmental department, commission, board, bureau, agency or instrumentality, domestic or foreign, or 
any third party, except entry of the Trustee Order and the Interim Order, (b) violate any provision of any law, 
rule or regulation (including, without limitation, Regulation X of the Board of Governors of the Federal 
Reserve System) or of any order, writ, injunction or decree presently in effect having applicability to the 
Borrower, (c) result in a breach of or constitute a default under any indenture or loan or credit agreement or 
any other material agreement, lease or instrument entered into after the Filing Date to which the Borrower is a 
party or by which it or its properties may be bound or affected, or (d) result in, or require, the creation or 
imposition of any mortgage, deed of trust, pledge, lien, security interest or other charge or encumbrance of any 
nature (other than the Security Interests) upon or with respect to any of the properties now owned or hereafter 
acquired by the Estate. 

Section 5.3 Legal Agreements. Subject to the approval of the Bankruptcy Court, this Agreement 
constitutes and, upon due execution by the Borrower, the other Loan Documents will constitute the legal, valid 
and binding obligations of the Borrower, enforceable against the Borrower in accordance with their respective 
terms. 

Section 5.4 Litigation.  Except for those matters set forth in Section 5.4 of the Disclosure 
Schedule, there are no unstayed actions, suits or proceedings pending or, to the knowledge of the Borrower, 
threatened against or affecting the Debtor, the Borrower or any of the properties of the Estate before any court 
or governmental department, commission, board, bureau, agency or instrumentality, domestic or foreign, 
which, if determined adversely to the Estate, would reasonably be likely to have a Material Adverse Effect. 

Section 5.5 Regulation U.  The Borrower is not engaged in the business of extending credit for 
the purpose of purchasing or carrying margin stock (within the meaning of Regulation U of the Board of 
Governors of the Federal Reserve System), and no part of the proceeds of any Advance will be used to 
purchase or carry any margin stock or to extend credit to others for the purpose of purchasing or carrying any 
margin stock. 
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Section 5.6 Taxes.  Since the date of the Trustee Order, the Borrower has paid or caused to be 
paid to the proper authorities when due all federal, state and local taxes required to be paid or withheld by the 
Borrower.  Since the date of the Trustee Order, the Borrower has filed all federal, state and local tax returns 
which to the knowledge of the Borrower, are required to be filed, and the Borrower has paid or caused to be 
paid to the respective taxing authorities all taxes as shown on said returns or on any assessment received by the 
Borrower to the extent such taxes have become due after the Filing Date. 

Section 5.7 Titles and Liens.  The Borrower has good and absolute title to all Collateral and all 
other properties and all proceeds thereof, free and clear of all mortgages, security interests, liens and 
encumbrances arising after the Filing Date, except for (i) liens and security interests granted pursuant to the 
Emergency Financing Facility, and (ii) covenants, restrictions, rights, easements and minor irregularities in 
title which do not materially interfere with the business or operations of the Estate as presently conducted.  The 
Borrower has not received any (i) notices regarding claims under the Packers Act, other than notices that have 
been provided to the Lender prior to the date of this Agreement; (ii) notices regarding security interests in farm 
products pursuant to the Farm Products Laws, or (iii) notices of liens under the Livestock Lien Laws. 

Section 5.8 Plans.  Neither the Estate nor the Debtor maintains or has maintained any Plan.  
Neither the Borrower nor the Debtor has received any notice or has any knowledge to the effect that it is not in 
full compliance with any of the requirements of ERISA.  No Reportable Event or other fact or circumstance 
which may have an adverse effect on the Plan’s tax qualified status exists in connection with any Plan.  Neither 
the Estate nor the Debtor has: 

(a) Any accumulated funding deficiency within the meaning of ERISA; or 

(b) Any liability or knows of any fact or circumstances which could result in any liability 
to the Pension Benefit Guaranty Corporation, the Internal Revenue Service, the Department of Labor 
or any participant in connection with any Plan (other than accrued benefits which or which may 
become payable to participants or beneficiaries of any such Plan). 

Section 5.9 Orders.  On the date of the making of the initial Advance hereunder, the Interim 
Order will have been entered and will not have been stayed, amended, vacated, reversed or rescinded except as 
approved by the Lender in its exclusive discretion.  On the date of making any Advance, the Interim Order 
and, to the extent required by Section 4.2(e), the Final Order, shall have been entered and shall not have been 
amended, stayed, vacated or rescinded except as approved by the Lender in its exclusive discretion.  Upon the 
maturity (whether by acceleration or otherwise) of any of the obligations of the Borrower hereunder and under 
the other Loan Documents, the Lender shall, subject to the provisions of Section 8.2, be entitled to immediate 
payment of such obligations, and to enforce the remedies provided for hereunder, without further application to 
or order by the Bankruptcy Court. 

Section 5.10 Submissions to Lender.  All financial and other information provided to the Lender 
by or on behalf of the Borrower in connection with any request for the credit facilities contemplated hereby is 
true and correct in all material respects (provided that, as to information obtained by the Borrower’s review of 
the Estate’s books and records, such information is true and correct to the best of Borrower’s knowledge after 
due inquiry), and, as to projections, valuations or proforma financial statements, present a good faith opinion 
as to such projections, valuations and proforma condition and results. 

Article 6 
Affirmative and Financial Covenants of the Borrower 

So long as the Note shall remain unpaid or the Credit Facility shall be outstanding, the Borrower will 
comply with the following requirements, unless the Lender shall otherwise consent in writing: 
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Section 6.1 Reporting Requirements.  The Borrower will deliver, or cause to be delivered, to 
the Lender each of the following, which shall be in form and detail acceptable to the Lender:   

(a) on each Banking Day, a report of the Estate’s collections, including an accounts 
receivable aging, a report of sales, a report of cash receipts and disbursements, and a report of 
purchases, in each case for the preceding Banking Day; 

(b) no later than Tuesday of each week, a report of the Estate’s cash flow, including a 
comparison of expenses to the Budget, for the preceding week; 

(c) immediately after the commencement thereof, notice in writing of all post-petition 
litigation and of all proceedings before any governmental or regulatory agency affecting the Borrower 
or the Debtor of the type described in Section 5.4 hereof or which seek a monetary recovery against 
the Borrower or the Debtor in excess of $10,000; 

(d) as promptly as practicable (but in any event not later than five business days) after 
the Borrower obtains knowledge of the occurrence of any breach, default or event of default under any 
Security Document or any event which constitutes a Default or Event of Default hereunder, notice of 
such occurrence, together with a detailed statement by the Borrower of the steps being taken by the 
Borrower to cure the effect of such breach, default or event; 

(e) as soon as possible and in any event within five days after the Borrower knows or has 
reason to know that any Reportable Event with respect to any Plan has occurred, the statement of the 
Borrower setting forth details as to such Reportable Event and the action which the Borrower proposes 
to take with respect thereto, together with a copy of the notice of such Reportable Event to the Pension 
Benefit Guaranty Corporation; 

(f) promptly upon knowledge thereof, notice of (i) any disputes or claims by customers 
of the Borrower after the Filing Date; and (ii) any goods returned to or recovered by the Borrower 
after the Filing Date; 

(g) promptly upon knowledge thereof, notice of any loss of or material damage to any 
Collateral or other collateral covered by the Security Documents or of any substantial adverse change 
in any Collateral or such other collateral or the prospect of payment thereof; 

(h) promptly upon knowledge thereof, notice of the violation by the Borrower of any 
law, rule or regulation, the non-compliance with which could have a Material Adverse Effect; 

(i) within two (2) days of receiving a notice of any security interest in or lien on farm 
product, poultry or livestock Inventory, or any notice regarding claims under the Packers Act, a copy 
of such notice; and 

(j) from time to time, with reasonable promptness, any and all receivables schedules, 
collection reports, deposit records, equipment schedules, copies of invoices to account debtors, 
shipment documents and delivery receipts for goods sold, updates on discussions with potential 
purchasers of the Estate’s assets, and such other material, reports, records or information as the Lender 
may request. 

Section 6.2 Books and Records; Inspection and Examination.  The Borrower will keep 
accurate books of record and account for itself pertaining to the Collateral and pertaining to the Estate’s 
business and financial condition and such other matters as the Lender may from time to time request in which 
true and complete entries will be made in accordance with GAAP and, upon request of the Lender, will permit 
any officer, employee, attorney or accountant for the Lender to audit, review, make extracts from or copy any 
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and all corporate and financial books and records of the Estate at all times during ordinary business hours, to 
send and discuss with account debtors and other obligors requests for verification of amounts owed to the 
Estate, and to discuss the affairs of the Estate with any of the Borrower’s employees or agents.  The Borrower 
will permit the Lender, or its employees, accountants, attorneys or agents, to examine and inspect any 
Collateral, other collateral covered by the Security Documents or any other property of the Estate at any time 
during ordinary business hours. 

Section 6.3 Account Verification.  The Borrower will at any time and from time to time upon 
request of the Lender:  (a) send, or allow Lender or its nominee to send, requests for verification of accounts or 
notices of assignment to account debtors and other obligors; and/or (b) telephonically, in the presence of a 
representative of Lender, verify with account debtors and other obligors accounts or notices of assignment. 

Section 6.4 Compliance with Laws; Environmental Indemnity.  The Borrower will 
(a) comply with the requirements of applicable laws and regulations, the non-compliance with which would 
have a Material Adverse Effect, (b) comply with all applicable Environmental  Laws and obtain any permits, 
licenses or similar approvals required by any such Environmental Laws, and (c) use and keep the Collateral, 
and will require that others use and keep the Collateral, only for lawful purposes, without violation of any 
federal, state or local law, statute or ordinance.  THE BORROWER WILL INDEMNIFY, DEFEND AND 
HOLD THE LENDER HARMLESS FROM AND AGAINST ANY CLAIMS, LOSS OR DAMAGE TO 
WHICH THE LENDER MAY BE SUBJECTED AS A RESULT OF ANY PAST, PRESENT OR FUTURE 
EXISTENCE, USE, HANDLING, STORAGE, TRANSPORTATION OR DISPOSAL OF ANY 
HAZARDOUS WASTE OR SUBSTANCE OR TOXIC SUBSTANCE BY THE BORROWER OR ON 
PROPERTY OWNED, LEASED OR CONTROLLED BY THE BORROWER, EVEN IF A COURT 
DETERMINES THAT LENDER’S NEGLIGENCE CAUSED SUCH LOSS OR DAMAGE IN WHOLE OR 
IN PART.  THIS INDEMNIFICATION AGREEMENT SHALL SURVIVE THE TERMINATION OF THIS 
AGREEMENT AND THE DISCHARGE OF BORROWER’S OTHER OBLIGATIONS. 

Section 6.5 Payment of Taxes and Other Claims.  The Borrower will pay or discharge, when 
due, (a) all taxes, assessments and governmental charges levied or imposed after the Filing Date upon the 
Estate or upon its income or profits, upon any properties belonging to it (including, without limitation, the 
Collateral) or upon or against the creation, perfection or continuance of the Security Interest, prior to the date 
on which penalties attach thereto, (b) all federal, state and local taxes arising after the Filing Date required to 
be withheld by the Borrower, and (c) all lawful claims for labor, materials and supplies arising after the Filing 
Date, which, if unpaid, might by law become a lien or charge upon any properties of the Estate; provided, that 
the Borrower shall not be required to pay any such tax, assessment, charge or claim whose amount, 
applicability or validity is being contested in good faith by appropriate proceedings and with respect to which 
the Borrower has established appropriate reserves. 

Section 6.6 Maintenance of Properties. 

(a) The Borrower will keep and maintain the Collateral, the other collateral covered by 
the Security Documents and all of the Estate’s other properties necessary or useful in the Estate’s 
business in good condition, repair and working order (normal wear and tear excepted) and will from 
time to time replace or repair any worn, defective or broken parts; provided, however, that nothing in 
this Section 6.6 shall prevent the Borrower from discontinuing the operation and maintenance of any 
of the Estate’s properties if such discontinuance is, in the judgment of the Borrower, desirable in the 
liquidation of the Estate’s assets and, in the judgment of Lender, not disadvantageous in any material 
respect to the Lender. 

(b) The Borrower will defend the Collateral against all claims or demands of all persons 
(other than the Lender) claiming the Collateral or any interest therein. 
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(c) The Borrower will keep all Collateral and other collateral covered by the Security 
Documents free and clear of all security interests, liens and encumbrances except the Security 
Interests and liens in existence on the Filing Date. 

Section 6.7 Insurance.  The Borrower will obtain and at all times maintain insurance with 
insurers believed by the Borrower to be responsible and reputable, in such amounts and against such risks as 
may from time to time be required by the Lender, but in all events in such amounts and against such risks as is 
usually carried by companies engaged in similar business and owning similar properties in the same general 
areas in which the Debtor operated.  Without limiting the generality of the foregoing, the Borrower will at all 
times keep all tangible Collateral insured against risks of fire (including so-called extended coverage), theft, 
collision (for Collateral consisting of motor vehicles) and such other risks and in such amounts as the Lender 
may reasonably request, with any loss payable to the Lender to the extent of its interest, and all policies of such 
insurance shall contain a lender’s loss payable endorsement for the benefit of the Lender.  All policies of 
liability insurance required hereunder shall name the Lender as an additional insured. 

Section 6.8 Delivery of Instruments, Etc.  Upon request by the Lender, the Borrower will 
promptly deliver to the Lender in pledge all Instruments, Documents and Chattel Paper constituting Collateral, 
duly endorsed or assigned by the Borrower.  To the extent that the Borrower obtains or maintains any 
Electronic Chattel Paper, the Borrower shall create, store and assign the record or records comprising the 
Electronic Chattel Paper in such a manner that (i) a single authoritative copy of the record or records exists 
which is unique, identifiable and except as otherwise provided in clauses (iv), (v) and (vi) below, unalterable, 
(ii) the authoritative copy identifies Lender as the assignee of the record or records,  (iii) the authoritative copy 
is communicated to and maintained by Lender or its designated custodian, (iv) copies or revisions to add or 
change an identified assignee of the authoritative copy can only be made with the participation of Lender, (v) 
each copy of the authoritative copy and any copy of a copy is readily identifiable as a copy that is not the 
authoritative copy and (vi) any revision of the authoritative copy is readily identifiable as an authorized or 
unauthorized revision. 

Section 6.9 Lockbox; Collateral Account. 

(a) Upon the written request of the Lender, the Borrower will irrevocably direct all 
present and future account debtors and other Persons obligated to make payments constituting 
Collateral to make such payments directly to the Lockbox.  In such event, all of the Borrower’s 
invoices, account statements and other written or oral communications directing, instructing, 
demanding or requesting payment of any Account or any other amount constituting Collateral shall 
conspicuously direct that all payments be made to the Lockbox and shall include the Lockbox address.  
All payments received in the Lockbox shall be processed to a Collateral Account. 

(b) Upon the written request of the Lender, the Borrower agrees to deposit in a Collateral 
Account or, at the Lender’s option, to deliver to the Lender all collections on Accounts, contract 
rights, chattel paper and other rights to payment constituting Collateral, and all other proceeds of 
Collateral, which the Borrower receives directly, immediately upon receipt thereof, in the form 
received, except for the Borrower’s endorsement when deemed necessary.  Until delivered to the 
Lender or deposited in a Collateral Account, all proceeds or collections of Collateral shall be held in 
trust by the Borrower for and as the property of the Lender and shall not be commingled with any 
funds or property of the Borrower or the Estate.  Amounts deposited in a Collateral Account shall not 
bear interest and shall not be subject to withdrawal by the Borrower, except after full payment and 
discharge of all Obligations.  All such collections shall constitute proceeds of Collateral and shall not 
constitute payment of any Obligation.  Collected funds from a Collateral Account may be transferred 
to the Lender’s general account, and the Lender may deposit in its general account or in a Collateral 
Account any and all collections received by it directly from the Borrower.  The Lender may 
commingle such funds with other property of the Lender or any other person.  All items delivered to 
the Lender or deposited in a Collateral Account shall be subject to final payment.  If any such item is 

Case 08-02751    Doc 470    Filed 02/20/09    Entered 02/20/09 13:32:04    Desc Main
 Document      Page 43 of 75 



SL01DOCS2994991.13 16

returned uncollected, the Borrower will immediately pay the Lender, or, for items deposited in a 
Collateral Account, the bank maintaining such account, the amount of that item, or such bank at its 
discretion may charge any uncollected item to the Borrower’s commercial account or other account.  
The Borrower shall be liable as endorser on all items deposited in a Collateral Account, whether or not 
in fact endorsed by the Borrower.  The Lender from time to time, after allowing two Banking Days for 
the collection of uncollected funds, shall cause all amounts deposited to any Collateral Account to be 
transmitted to Lender’s general account maintained with First Bank.  Amounts so deposited to 
Lender’s general account with First Bank shall be applied first to the payment of any and all 
obligations of the Debtor under and pursuant to the Pre-Petition Credit Agreement and related 
documents, and second to the payment of any and all Obligations, in any manner of application 
satisfactory to Lender, on the same Banking Day that such amounts are deposited to Lender’s general 
account; provided, however, that solely for the purpose of calculating interest on Borrower’s 
Obligations, funds deposited to Lender’s general account shall be deemed to have been applied to 
Borrower’s Obligations two (2) Banking Days after the date of such deposit. 

Section 6.10 Performance by the Lender.  If the Borrower at any time fails to perform or 
observe any of the foregoing covenants contained in this Article 6 or elsewhere herein, and if such failure shall 
continue for a period of three calendar days after the Lender gives the Borrower written notice thereof (or in 
the case of the agreements contained in Section 6.5, Section 6.7 and Section 6.9 hereof, immediately upon the 
occurrence of such failure, without notice or lapse of time), the Lender may, but need not, perform or observe 
such covenant on behalf and in the name, place and stead of the Borrower (or, at the Lender’s option, in the 
Lender’s name) and may, but need not, take any and all other actions which the Lender may reasonably deem 
necessary to cure or correct such failure (including, without limitation, the payment of taxes, the satisfaction of 
security interests, liens or encumbrances, the performance of obligations owed to account debtors or other 
obligors, the procurement and maintenance of insurance, the execution of assignments, security agreements 
and financing statements, and the endorsement of instruments); and the Borrower shall thereupon pay to the 
Lender on demand the amount of all monies expended and all costs and expenses (including reasonable 
attorneys’ fees and legal expenses) incurred by the Lender in connection with or as a result of the performance 
or observance of such agreements or the taking of such action by the Lender, together with interest thereon 
from the date expended or incurred at the Default Rate.  To facilitate the performance or observance by the 
Lender of such covenants of the Borrower, the Borrower hereby irrevocably appoints the Lender, or the 
delegate of the Lender, acting alone, as the attorney in fact of the Borrower (which appointment is coupled 
with an interest) with the right (but not the duty) from time to time to create, prepare, complete, execute, 
deliver, endorse or file in the name and on behalf of the Borrower any and all instruments, documents, 
assignments, security agreements, financing statements, applications for insurance and other agreements and 
writings required to be obtained, executed, delivered or endorsed by the Borrower under this Section 6.10. 

Section 6.11 Kosher Classification Criteria.  The Borrower will comply with the Kosher 
Classification Criteria and will process the Inventory in such a manner so as to maximize that portion of the 
Inventory that can be sold as “Kosher”. 

Section 6.12 Sale of Assets.    

(a) From and after the date of this Agreement, Soglowek Nahariya Ltd. (“Soglowek”) 
shall be, in the reasonable judgment of the Lender, proceeding in good faith and in compliance with 
any applicable orders of the Bankruptcy Court to document and to consummate the purchase of all or 
substantially all of the assets of the Estate pursuant to Sections 363 and 365 of the Bankruptcy Code 
for a price not less than $40,000,000, subject to higher or otherwise better offers (the “Asset Sale”). 

(b) On or before February 10, 2009, the Bankruptcy Court shall have approved 
procedures to govern the Asset Sale, which procedures shall be reasonably acceptable to the Lender. 
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(c) Not later than twenty-five (25) days prior to the date scheduled, by order of the 
Bankruptcy Court, for an auction, the Borrower and Soglowek shall have entered into an asset-
purchase agreement in connection with the Asset Sale, which agreement shall be accompanied by a 
deposit in the amount of $4,000,000, shall be reasonably acceptable to the Lender, and shall be subject 
to higher or otherwise better offers. 

(d) On or before March 18, 2009, either of the following shall have occurred:  (i) the 
asset-purchase agreement between the Borrower and Soglowek shall no longer be subject to any due-
diligence or similar contingency, and the Lender shall be satisfied, in its reasonable judgment, that 
Soglowek is ready, willing and able to consummate the Asset Sale, subject to approval of the 
Bankruptcy Court; or (ii) one or more prospective purchasers other than Soglowek shall have tendered 
to the Borrower asset-purchase agreements in connection with the Asset Sale, which agreements 
(i) shall be reasonably acceptable to the Lender, (ii) shall not contain financing or due-diligence 
contingencies, (iii) shall be accompanied by deposits, and (iv) otherwise shall be in compliance with 
any applicable order of the Bankruptcy Court. 

(e) If more than one asset-purchase agreement described in the preceding subparagraph 
has been received by the Borrower by March 18, 2009, the Borrower shall conduct an auction on or 
before March 20, 2009 and shall confer with the Lender to determine which prospective purchaser has 
presented the highest or otherwise best offer for the property of the Estate. 

(f) On or before March 25, 2009, the Bankruptcy Court shall have approved the Asset 
Sale by an order that shall be in full force and effect and shall not be stayed, reversed, modified or 
amended in any respect without the prior written consent of the Lender. 

(g) No later than the first Banking Day that is more than ten (10) days after the entry of 
the Bankruptcy Court’s order approving the Asset Sale, the Asset Sale shall have closed and the 
transactions contemplated thereby shall have been consummated. 

Section 6.13 Local Pride.    

(a) No later than three (3) days after receiving authorization from the Bankruptcy Court, 
and in any event no later than February 16, 2009, the Borrower shall cause Local Pride to file with the 
Bankruptcy Court a voluntary petition under Chapter 11 of the Bankruptcy Code and such other 
pleadings and papers as may be required by applicable law or rules or appropriate under the 
circumstances. 

(b) No later than five (5) days after the commencement of Local Pride’s bankruptcy 
case, the Borrower (i) shall cause Local Pride (or, if the Borrower serves as trustee of the bankruptcy 
estate of Local Pride, the Borrower, in such capacity) to become a co-borrower under this Agreement; 
and (ii) shall seek or cause Local Pride to seek the approval of the Bankruptcy Court of appropriate 
amendments to this Agreement, the Interim Order and any pleadings or notices relating to the Asset 
Sale as necessary to cause the assets of Local Pride’s bankruptcy estate to be subject to the Security 
Interest and the Superpriority Claim and to be included in the Asset Sale. 

Article 7 
Negative Covenants 

So long as the Note shall remain unpaid or the Credit Facility shall be outstanding, the Borrower 
agrees that, without the prior written consent of the Lender: 

Section 7.1 Liens.  The Borrower will not create, incur or suffer to exist any mortgage, deed of 
trust, pledge, lien, Packers Act Trust, security interest, assignment or transfer upon or of any of the Estate’s 
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assets, now owned or hereafter acquired, to secure any indebtedness; excluding, however, from the operation 
of the foregoing: 

(a) mortgages, deeds of trust, pledges, liens, security interests, obligations under the 
Packers Act and assignments in existence on the Filing Date; and 

(b) the Security Interest. 

Section 7.2 Indebtedness.  The Borrower will not incur, create, assume or permit to exist any 
indebtedness or liability on account of deposits or advances or any indebtedness for borrowed money, or any 
other indebtedness or liability evidenced by notes, bonds, debentures or similar obligations, except: 

(a) indebtedness arising hereunder; and 

(b) indebtedness of the Debtor in existence on the Filing Date. 

Section 7.3 Guaranties.  The Borrower will not assume, guarantee, endorse or otherwise become 
directly or contingently liable in connection with any obligations of any other Person, except the endorsement 
of negotiable instruments by the Borrower for deposit or collection or similar transactions in the ordinary 
course of business. 

Section 7.4 Investments and Subsidiaries. 

(a)  The Borrower will not purchase or hold beneficially any stock or other securities or 
evidences of indebtedness of, make or permit to exist any loans or advances to, or make any 
investment or acquire any interest whatsoever in, any other Person, including specifically but without 
limitation any partnership or joint venture, except investments in the existence on the date hereof and 
listed in Section 7.4 of the Disclosure Schedule hereto. 

(b) The Borrower will not create or permit to exist any Subsidiary of the Debtor, other 
than any Subsidiary in existence on the date hereof and listed in Section 7.4 of the Disclosure 
Schedule. 

Section 7.5 Dividends.  The Borrower will not declare or pay any dividends or distributions on 
any class of Debtor’s stock or membership interests or make any payment on account of the purchase, 
redemption or other retirement of any shares of such stock or membership interests or make any distribution in 
respect thereof, either directly or indirectly. 

Section 7.6 Sale or Transfer of Assets.  Except as may be authorized by orders of the 
Bankruptcy Court and on terms and conditions acceptable to the Lender, the Borrower will not sell, lease, 
assign, transfer or otherwise dispose of any assets of the Estate. 

Section 7.7 Consolidation and Merger; Asset Acquisitions.  The Borrower will not and will 
not apply to the Bankruptcy Court for authority for the Debtor or the Estate to consolidate with or merge into 
any Person, or permit any other Person to merge into the Debtor or the Estate, or acquire (in a transaction 
analogous in purpose or effect to a consolidation or merger) all or substantially all the assets of any other 
Person, unless in any such event, the terms of such transaction require the payment in full at closing of such 
transaction of all Obligations hereunder and all amounts payable under the Pre-Petition Credit Agreement. 

Section 7.8 Restrictions on Nature of Business.  The Borrower will not and will not apply to 
the Bankruptcy Court for authority for the Estate to engage in any business other than the business of 
maximizing the value of and selling the Estate’s assets, including conducting limited operations to the extent 
necessary to enhance the Asset Sale process. 
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Section 7.9 Accounting.  The Borrower will not adopt any material change in accounting 
principles other than as required by GAAP.  The Borrower will not adopt, permit or consent to any change in 
the Debtor’s fiscal year. 

Section 7.10 Discounts, Etc.  The Borrower will not grant any discount, credit or allowance to 
any customer or accept any return of goods sold, or at any time (whether before or after notice from the 
Lender) modify, amend, subordinate, cancel or terminate the obligation of any account debtor or other obligor. 

Section 7.11 Place of Business; Name.  The Borrower will not transfer the Estate’s chief 
executive office or principal place of business, or move, relocate, close or sell any business location.  The 
Borrower will not permit any tangible Collateral or any records pertaining to the Collateral to be located in any 
state or area in which, in the event of such location, a financing statement covering such Collateral would be 
required to be, but has not in fact been, filed in order to perfect the Security Interests.  The Borrower will not 
change the Debtor’s name unless required to do so by the terms of the Asset Sale. 

Section 7.12 Packers Act.  The Borrower will not take any action or fail to act in any way that 
would cause the creation, after entry of the Trustee Order, of a Packers Act Trust on any of the Collateral. 

Section 7.13 Transactions with Affiliates.  Without the consent of the Lender and, if necessary, 
the approval of the Bankruptcy Court, the Borrower will not enter into or be a party to any transaction or 
arrangement, including the purchase, sale or exchange of property of any kind or the rendering of any service 
with any Affiliate or Subsidiary of the Debtor, or make any loans or advances to any Affiliate or Subsidiary of 
the Debtor. 

Section 7.14 Holders of Subordinated Debt.  Borrower will not make any payments on any 
obligations or indebtedness whose payments have been subordinated to Lender.  

Article 7A 
Power of Attorney 

 

Section 7A.1 Power of Attorney.  The Borrower hereby authorizes Lender and irrevocably 
appoints Lender (acting by any of its officers) as agent and attorney-in-fact for the Borrower (which 
appointment is coupled with an interest and is therefore irrevocable) to do any of the following until all of the 
Obligations are fully and irrevocably paid and satisfied in full in cash, and the Commitment is terminated: (a) 
while there is an Event of Default (i) demand payment of any Account, (ii) enforce payment of any Account by 
legal proceedings or otherwise, and endorse Borrower’s (or Debtor’s) name upon any items of payment and 
apply the proceeds thereof to the Obligations as provided herein, (iii) exercise all or any of Borrower’s (or 
Debtor’s) rights and remedies in proceedings brought to collect any Account, (iv) sell or assign any Account 
upon such terms, for such amount and at such time or times as Lender deems advisable, (v) sell any of the 
Inventory upon such terms, for such amount and at such time as Lender deems advisable, (vi) settle, adjust, 
compromise, extend, or renew any Account, (vii) endorse Borrower’s (or Debtor’s) name on any verification 
of accounts and notices thereof to account debtors, and endorse Borrower’s (or Debtor’s) name upon any 
chattel paper, document, instrument, invoice, or similar document or agreement relating to expenses of any of 
the foregoing, and (viii) do anything that Lender deems necessary in its reasonable discretion to assure that the 
Obligations are fully paid in cash; and (b) at any time until all of the Obligations are fully and irrevocably paid 
and satisfied in full in cash, and the Commitment is terminated, execute in Borrower’s (or Debtor’s) name and 
on Borrower’s (or Debtor’s) behalf any financing statement or amendment thereto deemed necessary or 
appropriate by Lender to assure the perfection or continued perfection of Lender’s Security Interests in the 
Collateral.  The foregoing power of attorney and authorization shall be deemed automatically revoked upon the 
irrevocable payment in full in cash of all of the Obligations and the termination of the Commitment. 
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Article 8 
Events of Default, Rights and Remedies 

Section 8.1 Events of Default.  “Event of Default”, wherever used herein, means any one of the 
following events: 

(a) Default in the payment of any interest on or principal of the Note when it becomes 
due and payable after the expiration of any applicable grace or cure periods; or 

(b) Default in the payment of any fees, commissions, costs or expenses required to be 
paid by the Borrower under this Agreement; or 

(c) Default in the performance, or breach, of any terms, representations, warranties, 
covenants or agreements of the Borrower contained in this Agreement or in any of the Loan 
Documents; or 

(d) The Case shall be dismissed or converted to a case under Chapter 7 of the 
Bankruptcy Code or the Borrower shall file a motion or other pleading seeking the dismissal of the 
Case under Section 1112 of the Bankruptcy Code or otherwise; an application shall be filed by the 
Borrower for the approval of any other Superpriority Claim (other than the Carve-Out) or lien in the 
Case which is pari passu with or senior to the claims or Security Interest of the Lender against the 
Borrower and the Estate hereunder, or there shall arise or be granted any such pari passu or senior 
Superpriority Claim; the Borrower shall resign or be removed as trustee of the Estate; or the 
Bankruptcy Court shall enter an order terminating the use of cash collateral for the purposes described 
in Section 2.11; or 

(e) The Borrower shall make any payment (whether by way of adequate protection or 
otherwise) of principal or interest or otherwise on account of any pre-petition indebtedness, payables 
or liabilities other than payments authorized by the Bankruptcy Court after notice and a hearing and 
with the consent of Lender; or 

(f) The Bankruptcy Court shall enter an order or orders granting relief from the 
automatic stay applicable under Section 362 of the Bankruptcy Code to the holder or holders of any 
security interest to permit foreclosure (or the granting of a deed in lieu of foreclosure or the like), 
except with the consent of the Lender; or 

(g) Any representation, warranty or covenant made by the Borrower in this Agreement 
or the Loan Documents, or in any agreement, certificate, instrument or financial statement or other 
statement contemplated by or made or delivered pursuant to or in connection with this Agreement 
shall prove to have been incorrect in any material respect when deemed to be effective; or 

(h) The rendering against the Borrower or the Estate of a judgment, decree or order for 
the payment of money in excess of $10,000 as to a post-petition liability and the continuance of such 
judgment, decree or order unsatisfied and in effect for any period of 10 consecutive days without a 
stay of execution; or 

(i) The rendering against the Borrower or the Estate of any non-monetary judgment, 
decree or order with respect to a post-petition event which does or would reasonably be expected to 
have or cause a Material Adverse Effect and the continuance of such judgment, decree or order for 
any period of 10 consecutive days without a stay of execution; or 
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(j) The Lender shall, in its sole discretion, deem itself insecure with respect to the actual 
or potential assertion by a Governmental Authority of a right to forfeiture of assets of the Estate, or the 
actions of any Governmental Authority in pursuit of such a right or claim of right; or 

(k) The Lender shall provide written notice to the Borrower that the condition 
subsequent in Section 4.3 has not been satisfied; or 

(l) Any Reportable Event, which the Lender determines in good faith might constitute 
grounds for the termination of any Plan or for the appointment by the appropriate United States 
District Court of a trustee to administer any Plan, shall have occurred and be continuing 30 days after 
written notice to such effect shall have been given to the Borrower by the Lender; or a trustee shall 
have been appointed by an appropriate United States District Court to administer any Plan; or the 
Pension Benefit Guaranty Corporation shall have instituted proceedings to terminate any Plan or to 
appoint a trustee to administer any Plan; or the Borrower shall have filed for a distress termination of 
any Plan under Title IV of ERISA; or the  Borrower shall have failed to make any quarterly 
contribution required with respect to any Plan under Section 412(m) of the Internal Revenue Code of 
1986, as amended, which the Lender determines in good faith may by itself, or in combination with 
any such failures that the Lender may determine are likely to occur in the future, result in the 
imposition of a lien on the assets of the Borrower in favor of the Plan; or 

(m) An event of default (after the expiration of any grace or cure period, if any) shall 
occur under any Security Document or under any other security agreement, mortgage, deed of trust, 
assignment, guaranty or other instrument or agreement securing any obligations of Borrower 
hereunder or under the Note; or 

(n) Any of the Collateral becomes subject to a lien or security interest arising after the 
Filing Date, unless the Borrower is contesting such lien in good faith and by proper proceedings and 
for which the Borrower shall have set aside on the Estate’s books adequate reserves therefor; or 

(o) Imposition of a Packers Act Trust arising from events occurring after the Filing Date 
on any of the Collateral; or 

(p) The Borrower abandons any of the Collateral; or 

(q) An attachment, sale, or seizure issues or is executed against any assets of the Estate; 
or 

(r) The Borrower loses any permission, license or right to sell or deal in any Collateral; 
or 

(s) Inventory which has been designated as “Kosher” loses its Kosher classification or 
Borrower is otherwise unable to sell any portion of the Inventory which has been designated “Kosher” 
as Kosher; or 

(t) The Trustee Order or any one or more of the Orders is not in full force and effect at 
any time or for any reason or is the subject of an appeal which has not been stayed. 

Section 8.2 Rights and Remedies.  Upon the occurrence of an Event of Default or at any time 
thereafter, the Lender may exercise any or all of the following rights and remedies without further order of or 
application to the Bankruptcy Court (provided that with respect to the enforcement of liens or other remedies 
with respect to collateral, the Lender shall provide the Borrower (with a copy to counsel for the Committee and 
to the United States Trustee) with five (5) Banking Days’ prior written notice: 
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(a) The Lender may declare the Credit Facility to be terminated, whereupon the same 
shall forthwith terminate; 

(b) The Lender may declare to be forthwith due and payable the entire unpaid principal 
amount of the Note then outstanding, all interest accrued and unpaid thereon, all amounts payable 
under this Agreement and any other Obligations, whereupon the Note, all such accrued interest and all 
such amounts and Obligations shall become and be forthwith due and payable, without presentment, 
notice of dishonor, protest or further notice of any kind, all of which are hereby expressly waived by 
the Borrower; 

(c) The Lender may, without notice to the Borrower and without further action, apply 
any and all money owing by the Lender to the Borrower to the payment of the Obligations, including 
interest accrued thereon, and of all other sums then owing by the Borrower; 

(d) The Borrower will keep the Collateral in trust for Lender and will not dispose of or 
use any Collateral nor further encumber any Collateral; 

(e) Upon Lender’s demand, Borrower will immediately deliver the Collateral to Lender 
or Lender’s designee, together with all related documents; or Lender may, in its sole discretion and 
without notice or demand to Borrower, take immediate possession of the Collateral, together with all 
related documents; 

(f) THE LENDER MAY EXERCISE AND ENFORCE ANY AND ALL RIGHTS AND 
REMEDIES AVAILABLE UPON DEFAULT TO A SECURED PARTY UNDER THE UCC, 
INCLUDING, WITHOUT LIMITATION, THE RIGHT TO TAKE POSSESSION OF ANY OR ALL 
OF THE COLLATERAL OR ANY EVIDENCE THEREOF, PROCEEDING WITHOUT JUDICIAL 
PROCESS OR BY JUDICIAL PROCESS (WITHOUT A PRIOR HEARING OR NOTICE 
THEREOF, WHICH THE BORROWER HEREBY EXPRESSLY WAIVES) AND THE RIGHT TO 
SELL, LEASE OR OTHERWISE DISPOSE OF ANY OR ALL OF THE COLLATERAL, AND, IN 
CONNECTION THEREWITH, THE BORROWER WILL ON DEMAND ASSEMBLE THE 
COLLATERAL AND MAKE IT AVAILABLE TO THE LENDER AT A PLACE TO BE 
DESIGNATED BY THE LENDER WHICH IS REASONABLY CONVENIENT TO BOTH 
PARTIES; 

(g) Lender may enforce payment and collect, by legal proceedings or otherwise, 
Accounts in the name of Borrower, the Debtor or Lender; and take control of any cash or non-cash 
items of payment or proceeds of Accounts; 

(h) the Lender may exercise and enforce its rights and remedies under the Loan 
Documents; and 

(i) the Lender may exercise any other rights and remedies available to it by law or 
agreement. 

Section 8.3 Certain Notices.  If notice to the Borrower of any intended disposition of Collateral 
or any other intended action is required by law in a particular instance, such notice shall be deemed 
commercially reasonable if given (in the manner specified in Section 9.3) at least ten (10) calendar days prior 
to the date of intended disposition or other action. 

Section 8.4 Standards for Exercising Rights and Remedies.  To the extent that applicable law 
imposes duties on the Lender to exercise remedies in a commercially reasonable manner, the Borrower 
acknowledges and agrees that it is not commercially unreasonable for the Lender (a) to fail to incur expenses 
reasonably deemed significant by the Lender to prepare Collateral for disposition or otherwise to fail to 
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complete raw material or work in process into finished goods or other finished products for disposition, (b) to 
fail to obtain third party consents for access to Collateral to be disposed of, or to obtain or, if not required by 
other law, to fail to obtain governmental or third party consents for the collection or disposition of collateral to 
be collected or disposed of, (c) to fail to exercise collection remedies against Account debtors or other persons 
obligated on Collateral or to fail to remove liens or encumbrances on or any adverse claims against Collateral, 
(d) to exercise collection remedies against Account debtors and other persons obligated on Collateral directly 
or through the use of collection agencies and other collection specialists, (e) to advertise dispositions of 
Collateral through publications or media of general circulation, whether or not the Collateral is of a specialized 
nature, (f) to contact other persons, whether or not in the same business as the Debtor, for expressions of 
interest in acquiring all or any portion of the Collateral, (g) to hire one or more professional auctioneers to 
assist in the disposition of Collateral, whether or not the collateral is of a specialized nature, (h) to dispose of 
Collateral by utilizing Internet sites that provide for the auction of assets of the types included in the Collateral 
or that have the reasonable capability of doing so, or that match buyers and sellers of assets, (i) to dispose of 
assets in wholesale rather than retail markets, (j) to disclaim disposition warranties, (k) to purchase insurance 
or credit enhancements to insure the Lender against risks of loss, collection or disposition of Collateral or to 
provide to the Lender a guaranteed return from the collection or disposition of Collateral, or (l) to the extent 
deemed appropriate by the Lender, to obtain the services of brokers, investment bankers, consultants and other 
professionals to assist the Lender in the collection or disposition of any of the Collateral.  The Borrower 
acknowledges that the purpose of this Section 8.4 is to provide non-exhaustive indications of what actions or 
omissions by the Lender would fulfill the Lender’s duties under the UCC in the Lender’s exercise of remedies 
against the Collateral and that other actions or omissions by the Lender shall not be deemed to fail to fulfill 
such duties solely on account of not being indicated in this Section 8.4.  Without limitation upon the 
foregoing, nothing contained in this Section 8.4 shall be construed to grant any rights to the Borrower or to 
impose any duties on the Lender that would not have been granted or imposed by this Agreement or by 
applicable law in the absence of this Section 8.4. 

Article 9 
Miscellaneous 

Section 9.1 No Waiver; Cumulative Remedies.  No failure or delay on the part of the Lender in 
exercising any right, power or remedy under the Loan Documents shall operate as a waiver thereof; nor shall 
any single or partial exercise of any such right, power or remedy preclude any other or further exercise thereof 
or the exercise of any other right, power or remedy under the Loan Documents.  The remedies provided in the 
Loan Documents are cumulative and not exclusive of any remedies provided by law. 

Section 9.2 Amendments, Etc.  No amendment, modification, termination or waiver of any 
provision of any Loan Document or consent to any departure by the Borrower therefrom or any release of a 
Security Interest shall be effective unless the same shall be in writing and signed by the Lender, and then such 
waiver or consent shall be effective only in the specific instance and for the specific purpose for which given.  
No notice to or demand on the Borrower in any case shall entitle the Borrower to any other or further notice or 
demand in similar or other circumstances. 

Section 9.3 Addresses for Notices, Etc.  Except as otherwise expressly provided herein, all 
notices, requests, demands and other communications provided for under the Loan Documents shall be in 
writing and shall be (a) personally delivered, (b) sent by overnight courier of national reputation, or (c) 
transmitted by telecopy followed, within twenty-four (24) hours, by personal delivery to the Lender or deposit 
with an overnight courier of national reputation, in each case addressed to the party to whom notice is being 
given at its address as set forth below and, if telecopied, transmitted to that party at its telecopier number set 
forth below: 
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If to the Borrower: 

Joseph E. Sarachek 
Chapter 11 Trustee of the Estate of Agriprocessors, Inc. 
c/o Triax Capital Advisors, LLC 
75 Rockefeller Plaza, 16th Floor 
New York, NY  10019 
Telecopier: (212) 265-6373 

with a copy to: 

Halperin Battaglia Raicht, LLP 
555 Madison Ave., 9th Floor 
New York, NY  10022 
Telecopier: (212) 765-0964 
Attention:  Robert D. Raicht, Esq. 

If to the Lender: 

First Bank Business Capital, Inc. 
11901 Olive Boulevard 
St. Louis, Missouri 63141 
Telecopier: (314) 692-6350 
Attention:  Phillip M. Lykens, Senior Vice President 

with a copy to: 

Bryan Cave LLP 
One Metropolitan Square 
211 North Broadway, Suite 3600 
St. Louis, Missouri 63102-2750 
Telecopier:  (314) 259-2020 
Attention:  Lloyd A. Palans, Esq. 

or, as to each party, at such other address or telecopier number as may hereafter be designated by such party in 
a written notice to the other party complying as to delivery with the terms of this Section.  All such notices, 
requests, demands and other communications shall be deemed to have been given on (a) the date received if 
personally delivered, (b) the date sent if sent by overnight courier, or (c) the date of transmission if delivered 
by telecopy, provided such telecopy is followed within 24 hours of transmission by delivery to the Lender or 
deposit with an overnight carrier of an original of the telecopied document, except that notices or requests to 
the Lender pursuant to any of the provisions of Article II hereof shall not be effective until received by the 
Lender. 

Section 9.4 Financing Statement.  The Borrower acknowledges that, pursuant to the Orders, the 
Security Interest in favor of the Lender in the Collateral shall be perfected without filing of any financing 
statements.  The Borrower hereby irrevocably authorizes the Lender, in its sole discretion, at any time and 
from time to time to file in any UCC jurisdiction (and in the name of the Borrower and/or the Debtor and 
listing any appropriate address) any initial financing statements and amendments thereto that (i) describe the 
Collateral as defined herein or in a manner of equal or lesser scope, and (ii) contain any other information 
required by part 5 of Article 9 of the Missouri UCC or the UCC of any other applicable jurisdiction for the 
sufficiency or filing office acceptance of any financing statement or amendment.  Borrower agrees to furnish 
any such information to Lender promptly upon request.  Borrower also ratifies, if applicable, its authorization 
for the Lender to have filed in any initial financing statements or amendments thereto if filed before the date of 
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this Agreement.  A carbon, photographic or other reproduction of this Agreement is sufficient as a financing 
statement and may be filed as a financing statement in any state to perfect the security interests granted hereby.  
For this purpose, the following information is set forth: 

Name and address of the Borrower:    

Joseph E. Sarachek 
Chapter 11 Trustee of the Estate of Agriprocessors, Inc. 
c/o Triax Capital Advisors, LLC 
75 Rockefeller Plaza, 16th Floor 
New York, NY  10019 

Name and address of Secured Party:   

First Bank Business Capital, Inc. 
11901 Olive Boulevard     
St. Louis, Missouri 63141    

Section 9.5 Further Documents.  The Borrower will from time to time execute and deliver or 
endorse any and all instruments, documents, conveyances, assignments, security agreements, financing 
statements and other agreements and writings that the Lender may reasonably request in order to secure, 
protect, perfect or enforce the Security Interests or the rights of the Lender under this Agreement (but any 
failure to request or assure that the Borrower execute, deliver or endorse any such item shall not affect or 
impair the validity, sufficiency or enforceability of this Agreement and the Security Interest, regardless of 
whether any such item was or was not executed, delivered or endorsed in a similar context or on a prior 
occasion). 

Section 9.6 Collateral.  This Agreement does not contemplate a sale of accounts, contract rights 
or chattel paper, and, as provided by law, the Borrower is entitled to any surplus and shall remain liable for any 
deficiency.  The Lender’s duty of care with respect to Collateral in its possession (as imposed by law) shall be 
deemed fulfilled if it exercises reasonable care in physically keeping such Collateral, or in the case of 
Collateral in the custody or possession of a bailee or other third person, exercises reasonable care in the 
selection of the bailee or other third person, and the Lender need not otherwise preserve, protect, insure or care 
for any Collateral.  The Lender shall not be obligated to preserve any rights the Borrower may have against 
prior parties, to realize on the Collateral at all or in any particular manner or order or to apply any cash 
proceeds of the Collateral in any particular order of application. 

Section 9.7 Costs and Expenses.  The Borrower agrees to pay on demand all reasonable costs 
and expenses, including (without limitation) attorneys’ fees, incurred by the Lender in connection with the 
Obligations, the Case, this Agreement, the Loan Documents and any other document or agreement related 
hereto or thereto, and the transactions contemplated hereby, including without limitation all such costs, 
expenses and fees incurred in connection with the negotiation, preparation, execution, amendment, 
administration, performance, collection and enforcement of the Obligations and all such documents and 
agreements and the creation, perfection, protection, satisfaction, foreclosure or enforcement of the Security 
Interests. 

Section 9.8 Indemnity.  In addition to the payment of expenses pursuant to Section 9.7 hereof 
and the environmental indemnity pursuant to Section 6.4 hereof, the Borrower agrees to indemnify, defend and 
hold harmless the Lender, and any of its participants, parent corporations, subsidiary corporations, affiliated 
corporations, successor corporations, and all present and future officers, directors, employees and agents of the 
foregoing (the “Indemnitees”), from and against (i) any and all transfer taxes, documentary taxes, assessments 
or charges made by any governmental authority by reason of the execution and delivery of this Agreement and 
the other Loan Documents or the making of the Advances, and (ii) any and all liabilities, losses, damages, 
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penalties, judgments, suits, claims, costs and expenses of any kind or nature whatsoever (including, without 
limitation, the reasonable fees and disbursements of counsel) in connection with any investigative, 
administrative or judicial proceedings, whether or not such Indemnitee shall be designated a party thereto, 
which may be imposed on, incurred by or asserted against such Indemnitee, in any manner relating to or 
arising out of or in connection with the making of the Advances, this Agreement and all other Loan 
Documents or the use or intended use of the proceeds of the Advances (the “Indemnified Liabilities”), EVEN 
IF A COURT DETERMINES THAT THE LENDER’S ORDINARY NEGLIGENCE CAUSED SUCH LOSS, 
LIABILITY OR EXPENSE IN WHOLE OR IN PART.  If any investigative, judicial or administrative 
proceeding arising from any of the foregoing is brought against any Indemnitee, upon request of such 
Indemnitee, the Borrower, or counsel designated by the Borrower and satisfactory to the Indemnitee, will resist 
and defend such action, suit or proceeding to the extent and in the manner directed by the Indemnitee, at the 
Borrower’s sole cost and expense.  Each Indemnitee will use its best efforts to cooperate in the defense of any 
such action, suit or proceeding.  If the foregoing undertaking to indemnify, defend and hold harmless may be 
held to be unenforceable because it violates any law or public policy, the Borrower shall nevertheless make the 
maximum contribution to the payment and satisfaction of each of the Indemnified Liabilities which is 
permissible under applicable law.  The obligation of the Borrower under this Section 9.8 shall survive the 
termination of this Agreement and the discharge of the Borrower’s other Obligations. 

Section 9.9 Participants; Successors.  The Lender and its participants, if any, are not partners or 
joint venturers, and the Lender shall not have any liability or responsibility for any obligation, act or omission 
of any of its participants.  All rights and powers specifically conferred upon the Lender may be transferred or 
delegated to any of the participants, successors or assigns of the Lender. 

Section 9.10 Execution in Counterparts.  This Agreement and other Loan Documents may be 
executed in any number of counterparts, each of which when so executed and delivered shall be deemed to be 
an original and all of which counterparts, taken together, shall constitute but one and the same instrument.  
Delivery of an executed counterpart of this Agreement by telefacsimile shall be equally as effective as delivery 
of an original executed counterpart of this Agreement.  Any party delivering an executed counterpart of this 
Agreement by telefacsimile also shall deliver an original executed counterpart of this Agreement but the failure 
to deliver an original executed counterpart shall not affect the validity, enforceability, and binding effect of this 
Agreement. 

Section 9.11 Binding Effect; Assignment; Complete Agreement.  The Loan Documents shall be 
binding upon and inure to the benefit of the Borrower and the Lender and their respective successors and 
assigns, except that the Borrower shall not have the right to assign its rights thereunder or any interest therein 
without the prior written consent of the Lender.  The Lender shall have the right at any time to assign its rights 
under, or grant participations in, this Agreement or the Loan Documents or the loans made pursuant thereto 
without notice to or consent of the Borrower.  This Agreement, together with the Loan Documents, comprises 
the complete and integrated agreement of the parties on the subject matter hereof and supersedes all prior 
agreements, written or oral, on the subject matter hereof. 

Section 9.12 Governing Law; Jurisdiction, Venue.  The Loan Documents shall be governed by 
and construed in accordance with the internal substantive laws (other than conflicts-of- law principles) of the 
State of Missouri and the Bankruptcy Code, regardless of the place of execution of this Agreement by any 
party hereto.  Each party consents to the personal jurisdiction of the Bankruptcy Court and of the state and 
federal courts located in the State of Missouri in connection with any controversy related to this Agreement, 
waives any argument that venue in any such forum is not convenient and agrees that any litigation initiated by 
any of them in connection with this Agreement shall be venued (a) in the Bankruptcy Court if the Case is then 
open or (b) if the Case is not then open, in either the Circuit Court of St. Louis County, Missouri or the United 
States District Court for the Eastern District of Missouri. 

Section 9.13 Waiver of Jury Trial.  TO THE FULLEST EXTENT PERMITTED BY LAW, 
AND AS SEPARATELY BARGAINED FOR CONSIDERATION TO THE LENDER, THE 
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BORROWER HEREBY WAIVES ANY RIGHT TO TRIAL BY JURY (WHICH THE LENDER ALSO 
WAIVES) IN ANY ACTION, SUIT, PROCEEDING OR COUNTERCLAIM OF ANY KIND ARISING 
OUT OF OR OTHERWISE RELATING TO THIS AGREEMENT, THE OBLIGATIONS, ANY OF 
THE LOAN DOCUMENTS OR THE LENDER’S CONDUCT IN RESPECT OF ANY OF THE 
FOREGOING.  TO EFFECTUATE THE FOREGOING, THE LENDER IS HEREBY GRANTED AN 
IRREVOCABLE POWER OF ATTORNEY TO FILE, AS ATTORNEY-IN-FACT FOR THE 
BORROWER, A COPY OF THIS AGREEMENT IN ANY MISSOURI COURT PURSUANT TO 
MO.REV.STAT. § 510.190 AND RULE 69.01, V.A.M.R. AND/OR ANY OTHER APPLICABLE LAW, 
AND THE COPY OF THIS AGREEMENT SO FILED SHALL CONCLUSIVELY BE DEEMED TO 
CONSTITUTE THE BORROWER’S WAIVER OF TRIAL BY JURY IN ANY PROCEEDING 
ARISING OUT OF OR OTHERWISE RELATING TO THIS AGREEMENT, THE OBLIGATIONS, 
ANY OF THE LOAN DOCUMENTS OR THE LENDER’S CONDUCT IN RESPECT OF ANY OF 
THE FOREGOING.  IN NO EVENT SHALL LENDER BE LIABLE FOR LOST PROFITS OR 
OTHER SPECIAL OR CONSEQUENTIAL DAMAGES.  REGARDLESS OF THE LEGAL THEORY 
UPON WHICH IT IS BASED, THE OBLIGATION OF THE BORROWER UNDER THIS SECTION 
9.13 SHALL SURVIVE THE TERMINATION OF THIS AGREEMENT AND THE DISCHARGE OF 
BORROWER’S OTHER OBLIGATIONS.  THE BORROWER HEREBY EXPRESSLY 
ACKNOWLEDGES THE INCLUSION OF THIS JURY TRIAL WAIVER THROUGH THE 
INITIALS OF THE BORROWER:  _______  

Section 9.14 Severability of Provisions.  Any provision of this Agreement which is prohibited or 
unenforceable shall be ineffective to the extent of such prohibition or unenforceability without invalidating the 
remaining provisions hereof. 

Section 9.15 Headings.  Article and Section headings in this Agreement are included herein for 
convenience of reference only and shall not constitute a part of this Agreement for any other purpose. 

Section 9.16 Consent to Publicity.  With prior notice to Borrower, Lender may issue and 
disseminate to the public information describing the credit accommodations entered into pursuant to this 
Agreement, including the name, logo and location of the Borrower and the Debtor, the amount of loans 
available hereunder and a general description of Borrower’s business.  Borrower hereby grants Lender a non-
exclusive, payment-free license to utilize any logo of Borrower or the Debtor for such purpose. 

Section 9.17 Statutory Notice Regarding Insurance.  The following notice is given pursuant to 
Section 427.120 of the Missouri Revised Statutes; nothing contained in such notice shall be deemed to limit or 
modify the terms of the Loan Documents: 

UNLESS YOU PROVIDE EVIDENCE OF THE INSURANCE COVERAGE REQUIRED BY YOUR 
AGREEMENT WITH US, WE MAY PURCHASE INSURANCE AT YOUR EXPENSE TO PROTECT 
OUR INTERESTS IN YOUR COLLATERAL.  THIS INSURANCE MAY, BUT NEED NOT, 
PROTECT YOUR INTERESTS.  THE COVERAGE THAT WE PURCHASE MAY NOT PAY ANY 
CLAIM THAT YOU MAKE OR ANY CLAIM THAT IS MADE AGAINST YOU IN CONNECTION 
WITH THE COLLATERAL.  YOU MAY LATER CANCEL ANY INSURANCE PURCHASED BY 
US, BUT ONLY AFTER PROVIDING EVIDENCE THAT YOU HAVE OBTAINED INSURANCE AS 
REQUIRED BY OUR AGREEMENT.  IF WE PURCHASE INSURANCE FOR THE COLLATERAL, 
YOU WILL BE RESPONSIBLE FOR THE COSTS OF THAT INSURANCE, INCLUDING THE 
INSURANCE PREMIUM, INTEREST AND ANY OTHER CHARGES WE MAY IMPOSE IN 
CONNECTION  WITH THE PLACEMENT OF THE INSURANCE, UNTIL THE EFFECTIVE DATE 
OF THE CANCELLATION OR EXPIRATION OF THE INSURANCE.  THE COSTS OF THE  
INSURANCE  MAY BE ADDED TO YOUR TOTAL OUTSTANDING BALANCE OR OBLIGATION.  
THE COSTS OF THE INSURANCE MAY BE MORE THAN THE COST OF INSURANCE YOU 
MAY BE ABLE TO OBTAIN ON YOUR OWN. 
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Section 9.18 Statutory Notice Regarding Oral Agreements.  The following notice is given 
pursuant to Section 432.045 and Section 432.047 of the Missouri Revised Statutes; nothing contained in such 
notice may be deemed to limit or modify the terms of the Loan Documents: 

ORAL AGREEMENTS OR COMMITMENTS TO LOAN MONEY, EXTEND CREDIT OR TO 
FORBEAR FROM ENFORCING REPAYMENT OF A DEBT INCLUDING PROMISES TO EXTEND 
OR RENEW SUCH DEBT ARE NOT ENFORCEABLE REGARDLESS OF THE LEGAL THEORY 
UPON WHICH IT IS BASED, THAT IS IN ANY WAY RELATED TO THE CREDIT AGREEMENT.  
TO PROTECT YOU (BORROWER) AND US (LENDER) FROM MISUNDERSTANDING OR 
DISAPPOINTMENT, ANY AGREEMENTS WE REACH COVERING SUCH MATTERS ARE 
CONTAINED IN THIS WRITING, WHICH IS THE COMPLETE AND EXCLUSIVE STATEMENT 
OF THE AGREEMENT BETWEEN US, EXCEPT AS WE MAY LATER AGREE IN WRITING TO 
MODIFY IT. 

Section 9.19 Reasonableness.  When in this Agreement action is stated to be taken or not taken 
“reasonably” by Lender or is otherwise based upon the reasonableness of Lender, Lender will be deemed to 
meet such requirements unless Borrower meets the burden of proof by clear and convincing evidence that the 
action or inaction of Lender shall have been taken or omitted arbitrarily or capriciously.  Lender acknowledges 
that the foregoing does not affect Lender’s obligation to act reasonably to the extent required under Article 9, 
Part 6 of the UCC. 

Section 9.20 Retention of Borrower’s Records.  Lender shall have no obligation to maintain any 
electronic records or any documents, schedules, invoices, agings, or other papers delivered to Lender by 
Borrower or in connection with the Loan Documents for more than 3 months after receipt by the Lender. 

Section 9.21 Electronic Submissions.  Upon not less than thirty (30) days’ prior written notice 
(the “Approved Electronic Form Notice”), Lender may permit or require that any of the documents, 
certificates, forms, deliveries or other communications, authorized, required or contemplated by this 
Agreement or the Other Agreements, be submitted to Lender in “Approved Electronic Form” (as hereafter 
defined), subject to any reasonable terms, conditions and requirements in the applicable Approved Electronic 
Forms Notice.  For purposes hereof “Electronic Form” means e-mail, e-mail attachments, data submitted on 
web-based forms or any other communication method that deliver machine readable data or information to 
Lender, and “Approved Electronic Form” means an Electronic Form that has been approved in writing by 
Lender (which approval has not been revoked or modified by Lender) and sent to Borrower in an Approved 
Electronic Form Notice.  Except as otherwise specifically provided in the applicable Approved Electronic 
Form Notice, any submissions made in an applicable Approved Electronic Form shall have the same force and 
effect that the same submissions would have had if they had been submitted in any other applicable form 
authorized, required or contemplated by this Agreement or the Other Agreements.  

Section 9.22 Review and Construction of Documents.  Borrower hereby acknowledges, 
represents and warrants to Lender, that (a) Borrower has had the opportunity to consult with legal counsel of 
his own choice and have been afforded an opportunity to review this Agreement with his legal counsel, (b) 
Borrower has reviewed this Agreement and fully understand the effects thereof and all terms and provisions 
contained herein, (c) Borrower has executed this Agreement of his own free will and volition, and (d) this 
Agreement shall be construed as if jointly drafted by Borrower and Lender. 

Section 9.23 Patriot Act Notification.  As required by federal law and the Lender’s policies and 
practices, the Lender may need to collect certain customer identification information and documentation in 
connection with opening and maintaining accounts or establishing or continuing to provide services. 

[The Remainder of This Page is Left Blank Intentionally] 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their respective 
officers thereunto duly authorized as of the date first above written. 

BORROWER: 

____________________________________________ 
JOSEPH E. SARACHEK, as Chapter 11 Trustee in the 
Chapter 11 Bankruptcy Case of 
Agriprocessors, Inc. 
 
 
 
 
LENDER: 
 
FIRST BANK BUSINESS CAPITAL, INC. 

BY: ___________________________ 
TITLE: ___________________________ 

 

Case 08-02751    Doc 470    Filed 02/20/09    Entered 02/20/09 13:32:04    Desc Main
 Document      Page 57 of 75 



SL01DOCS2994991.13 30

Exhibit A to Post- Petition Credit and Security 
Agreement 

GENERAL DEFINITIONS 

The following definitions, in addition to the definitions set forth in Section 1.2 hereof, shall be applicable to 
the Agreement as if fully set forth therein: 

“Accounts” means all accounts, as defined in the UCC and to the extent not included therein, shall 
also mean all accounts, leases, contract rights, chattel paper, general intangibles, choses in action and 
instruments, including any lien or other security interest that secures or may secure any of the foregoing plus 
all books, invoices, documents and other records in any form evidencing or relating to any of the foregoing, 
now owned or hereafter acquired, the aggregate unpaid obligations of customers and other account debtors to 
the Borrower or the Debtor arising out of the sale or lease of goods or rendition of services by the Borrower or 
the Debtor on an open account or deferred payment basis. 

“Additional Credit” has the meaning set forth in Section 4.2(e) hereof. 

“Advance” means an advance to the Borrower by the Lender under the Credit Facility. 

“Affiliate” or “Affiliates” means and any other Person controlled by, controlling or under common 
control with the Borrower or Debtor, including (without limitation) any Subsidiary of the Debtor.  For 
purposes of this definition, “control,” when used with respect to any specified Person, means the power to 
direct the management and policies of such Person, directly or indirectly, whether through the ownership of 
voting securities, by contract or otherwise. 

“Agreement” means this Post-Petition Credit and Security Agreement. 

“Approved Electronic Form” and “Approved Electronic Form Notice” have the respective 
meanings set forth in Section 9.21 hereof. 

“Asset Sale” has the meaning set forth in Section 6.12 hereof. 

 “Assigned Collateral” means any tangible or intangible property of the Estate now owned or 
hereafter acquired in which Lender holds or will hold a security interest under a Collateral Assignment 
Agreement to secure payment or performance of any of the Obligations and all proceeds thereof. 

“Banking Day” means a day other than a Saturday or Sunday on which banks are generally open for 
business in St. Louis, Missouri. 

“Bankruptcy Code” shall mean The Bankruptcy Reform Act of 1978, as heretofore and hereafter 
amended, codified as 11 U.S.C. § 101 et seq. 

“Bankruptcy Court” has the meaning set forth in the Recitals hereof. 

“Carve-Out” has the meaning set forth in Section 3.7(a) hereof. 

“Case” has the meaning set forth in the Recitals hereof. 

“Chattel Paper” has the meaning assigned to such term in the UCC. 

“Collateral Account” means a depository account established by the Borrower with a financial 
institution acceptable to Lender which account is subject to a Collateral Account Agreement. 
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“Collateral Account Agreement”  means an agreement, properly executed by the Borrower and the 
financial institution at which a Collateral Account is maintained pursuant to which such Collateral Account is 
established in the name of and under the sole and exclusive control of the Lender, from which such financial 
institution agrees to transfer finally collected funds to the Lender for application to the Advances. 

“Collateral Assignment Agreement” means any agreement between Lender and the Borrower 
pursuant to which the Borrower grants Lender a security interest in specific tangible or intangible property. 

“Commercial Tort Claim” has the meaning assigned to such term in the UCC. 

“Committee” means the official committee of unsecured creditors appointed in the Case. 

“Debtor” has the meaning set forth in the Recitals hereof. 

“Default” means an event that, with the giving of notice or passage of time or both, would constitute 
an Event of Default. 

“Deposit Account” has the meaning assigned to such term in the UCC. 

“Designated Agent” has the meaning set forth in Section 2.2(b) hereof. 

“Disclosure Schedule” has the meaning set forth in Section 5.1 hereof. 

 “Documents” has the meaning assigned to such term in the UCC. 

“Electronic Chattel Paper” has the meaning assigned to such term in the UCC. 

“Emergency Financing Facility” has the meaning set forth in the Recitals hereof. 

 “Emergency Financing Order” has the meaning set forth in the Recitals hereof. 

“Environmental Laws” means any federal, state and local laws and regulations relating to emissions, 
discharges, releases of pollutants, contaminants, hazardous or toxic materials, or wastes into ambient air, 
surface water, ground water or land, or otherwise relating to the manufacture, processing, distribution, use, 
treatment, storage, disposal, transport or handling of pollutants, contaminants or hazardous or toxic materials 
or wastes. 

“Equipment” means all of the Estate’s equipment, as such term is defined in the UCC, whether now 
owned or hereafter acquired, including but not limited to all present and future machinery, vehicles, furniture, 
fixtures, manufacturing equipment, shop equipment, office and recordkeeping equipment, parts, tools, 
supplies, and including specifically (without limitation) the goods described in any equipment schedule or list 
herewith or hereafter furnished to the Lender by the Borrower. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended. 

“Event of Default” has the meaning set forth in Section 8.1 hereof. 

“Farm Products Laws” means (i) Section 9-320 of the Uniform Commercial Code in Iowa (Code of 
Iowa § 554.9320), as the same is amended or modified from time to time, (ii) Section 9-320 of the Uniform 
Commercial Code in Nebraska (Nebraska Revised Statutes, § U9-320), as the same is amended or modified 
from time to time, (iii) Sections 52-1301 – 52-1322 of the Nebraska Revised Statutes (Filing System for Farm 
Product Security Interests), as the same is amended or modified from time to time, and (iv) Section 1324 of the 
Food Security Act of 1985 (7 U.S.C. § 1631), as the same is amended or modified from time to time. 
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“Filing Date” has the meaning set forth in the Recitals hereof. 

“Final Order” has the meaning set forth in Section 4.2(e) hereof. 

“First Bank” means First Bank, St. Louis, Missouri. 

“GAAP” means generally accepted accounting principles in the United States of America. 

“General Intangibles” means all of the Estate’s general intangibles, as such term is defined in the 
UCC, whether now owned or hereafter acquired, including (without limitation) all present and future patents, 
patent applications, copyrights, trademarks, trade names, trade secrets, customer or supplier lists and contracts, 
contract rights, manuals, operating instructions, permits, franchises, the right to use the Debtor’s name, and the 
goodwill of the Debtor’s business. 

“Governmental Authority” means the federal government of the United States; the government of 
any foreign country that is recognized by the United States or is a member of the United Nations; any state of 
the United States; any local government or municipality within the territory or under the jurisdiction of any of 
the foregoing; any department, agency, division, or instrumentality of any of the foregoing; and any court, 
arbitrator, or board of arbitrators whose orders or judgments are enforceable by or within the territory of any of 
the foregoing. 

“Indemnified Liabilities” and “Indemnitee” have the respective meanings set forth in Section 9.8 
hereof. 

“Instruments” has the meaning assigned to such term in the UCC. 

“Interest Rate” has the meaning set forth in Section 2.5(a) hereof. 

“Interim Order” has the meaning set forth in Section 4.1(f) hereof. 

“Inventory” means all of the Estate’s inventory, as such term is defined in the UCC, including all 
poultry and livestock and all feed, grain, corn, feed ingredients or other items normally used for the feeding of 
poultry and livestock, all whether now owned or hereafter acquired, whether consisting of whole goods, spare 
parts or components, supplies or materials, whether acquired, held or furnished for sale, for lease or under 
service contracts or for manufacture or processing, and wherever located. 

“Investment Property” has the meaning assigned to such term in the UCC. 

“Kosher Classification Criteria” means all applicable criteria governing the process for having the 
Estate’s Inventory that is designated as “Kosher” by the Borrower certified as Kosher. 

“Letter-of-Credit Rights” has the meaning assigned to such term in the UCC. 

“Livestock Lien Laws” means (i) Chapter 579A of the Code of Iowa (Custom Cattle Feedlot Lien), 
as the same is amended or modified from time to time, (ii) Chapter 579B of the Code of Iowa (Production 
Contract Lien), as the same is amended or modified from time to time, and (iii) Sections 52-1401 – 52-1411 of 
the Nebraska Revised Statutes (Agricultural Production Liens), as the same is amended or modified from time 
to time. 

“Loan Documents” means this Agreement, the Note and the Security Documents, and each other 
instrument, agreement and document executed and delivered by the Borrower in connection with this 
Agreement and each other instrument, agreement or document referred to herein or contemplated hereby or 
otherwise to be delivered from time to time pursuant to this Agreement with respect to Loans or otherwise. 
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“Loans” means the aggregate amount of all Advances under this Agreement from time to time. 

 “Local Pride” has the meaning set forth in the Recitals hereof. 

“Lockbox” means a lockbox for the benefit of Lender established by Borrower with an institution 
acceptable to Lender from which lockbox such institution shall transfer funds to a Collateral Account. 

“Maximum Rate” has the meaning set forth in Section 2.6 hereof. 

“Notice of Borrowing” has the meaning set forth in Section 2.2(b) hereof. 

“Obligations” has the meaning set forth in Section 3.1 hereof. 

“Orders” means the Interim Order and the Final Order. 

“Packers Act” means The Packers and Stockyards Act, codified at Title 7, Chapter 9 of the United 
States Code, as the same is amended or modified from time to time. 

“Packers Act Trust” means a statutory trust created by the Packers Act. 

 “Person” means any individual, corporation, partnership, joint venture, limited liability company, 
association, joint-stock company, trust, unincorporated organization or government or any agency or political 
subdivision thereof. 

“Plan” means an employee benefit plan or other plan maintained for employees of the Borrower and 
covered by Title IV of ERISA. 

“Premises” means all premises where the Estate conducts business and/or has any rights of 
possession. 

“Pre-Petition Credit Agreement” has the meaning set forth in the Recitals hereof. 

“Prime Rate” means the rate of interest publicly announced from time to time by First Bank, St. 
Louis, Missouri, as its “prime rate” or, if such bank ceases to announce a rate so designated, any similar 
successor rate designated by the Lender.  It is not necessarily the lowest rate charged by Lender and is 
established by Lender in its sole discretion, and Lender may charge rates at, below, or above the Prime Rate. 

“Receivables” means all Accounts and each and every right of the Estate to the payment of money, 
whether such right to payment now exists or hereafter arises, whether such right to payment arises out of a 
sale, lease or other disposition of goods or other property, out of a rendering of services, out of a loan, out of 
the overpayment of taxes or other liabilities, or otherwise arises under any contract or agreement, whether such 
right to payment is created, generated or earned by the Estate or the Debtor, or by some other person who 
subsequently transfers such person’s interest to the Estate or the Debtor, whether such right to payment is or is 
not already earned by performance, and howsoever such right to payment may be evidenced, together with all 
other rights and interests (including all liens and security interests) which the Estate may at any time have by 
law or agreement against any account debtor or other obligor obligated to make any such payment or against 
any property of such account debtor or other obligor; all including but not limited to all present and future 
accounts, contract rights, loans and obligations receivable, chattel papers, bonds, notes and other debt 
instruments, tax refunds and rights to payment in the nature of general intangibles. 

“Reportable Event” shall have the meaning assigned to that term in Title IV of ERISA. 
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“Security Documents” means the Orders and any Collateral Account Agreement, Collateral 
Assignment Agreement, or other writing executed and delivered by any Person securing the Obligations or 
evidencing such security. 

“Security Interest” has the meaning set forth in Section 3.1 hereof. 

“Soglowek” has the meaning set forth in Section 6.12 hereof. 

“Subsidiary” means any corporation of which more than 50% of the outstanding shares of capital 
stock having general voting power under ordinary circumstances to elect a majority of the board of directors of 
such corporation, irrespective of whether or not at the time stock of any other class or classes shall have or 
might have voting power by reason of the happening of any contingency, is at the time directly or indirectly 
owned by the Debtor, by the Debtor and one or more other Subsidiaries, or by one or more other Subsidiaries. 

“Supporting Obligations” has the meaning assigned to such term in the UCC. 

“Trustee Order” has the meaning set forth in the Recitals hereof. 

“UCC” means the Uniform Commercial Code as in effect from time to time in the state designated in 
Section 9.12 hereof as the state whose laws shall govern this Agreement, or in any other state whose laws are 
held to govern this Agreement or any portion hereof. 
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Exhibit B to Post-Petition Credit and Security 
Agreement 

FORM OF PROMISSORY NOTE 

$25,000,000 St. Louis, Missouri 

February ___, 2009 

FOR VALUE RECEIVED, the undersigned, JOSEPH E. SARACHEK, in his capacity as the duly 
appointed Chapter 11 Trustee in the Chapter 11 Bankruptcy Case of AGRIPROCESSORS, INC., an Iowa 
corporation (in such capacity, the “Borrower”), hereby promises to pay on April 6, 2009 to the order of First 
Bank Business Capital, Inc., a Missouri corporation (the “Lender”), at its main office in St. Louis, Missouri, 
or at any other place designated at any time by the holder hereof, in lawful money of the United States of 
America and in immediately available funds, the principal sum of Twenty-Five Million Dollars 
($25,000,000.00) or, if less, the aggregate unpaid principal amount of all Obligations of the Borrower to the 
Lender (as the term Obligations is defined in that certain Post-Petition Credit and Security Agreement of even 
date herewith by and between the Borrower and the Lender (the “DIP Credit Agreement”)), together with 
interest on the principal amount hereunder remaining unpaid from time to time, computed on the basis of the 
actual number of days elapsed and a 360-day year, from the date hereof until this Note is fully paid, at the rate 
or rates from time to time in effect under the DIP Credit Agreement.  The principal hereof and interest 
accruing thereon shall be due and payable as provided in the DIP Credit Agreement.  This Note may be 
prepaid only in accordance with the DIP Credit Agreement. 

This Note is issued pursuant, and is subject, to the DIP Credit Agreement, which provides, among 
other things, for acceleration hereof.  This Note is the Note referred to in the DIP Credit Agreement and in the 
Interim Order Pursuant to Sections 105(a), 361, 363, and 364(c) of the Bankruptcy Code and Fed. R. Bankr. P. 
2002, 4001, and 9014 Authorizing Trustee to (A) Obtain Post-Petition Financing from First Bank Business 
Capital, Inc., f/k/a FB Commercial Finance, Inc. and (B) Use Cash Collateral (the “DIP Order”). 

This Note is secured, among other things, pursuant to the DIP Credit Agreement, the Security 
Documents (as defined in the DIP Credit Agreement), and the DIP Order, and may now or hereafter be secured 
by one or more other security agreements, mortgages, deeds of trust, assignments or other instruments or 
agreements. 

The Borrower hereby agrees to pay all reasonable costs of collection, including reasonable attorneys’ 
fees and legal expenses in the event this Note is not paid when due, whether or not legal proceedings are 
commenced. 

Presentment or other demand for payment, notice of dishonor and protest are expressly waived. 

This Note shall be governed by the internal substantive laws of the State of Missouri, without regard 
for its conflicts-of-law principles. 

ORAL AGREEMENTS OR COMMITMENTS TO LOAN MONEY, EXTEND CREDIT OR 
TO FORBEAR FROM ENFORCING REPAYMENT OF A DEBT INCLUDING PROMISES TO 
EXTEND OR RENEW SUCH DEBT ARE NOT ENFORCEABLE REGARDLESS OF THE LEGAL 
THEORY UPON WHICH IT IS BASED, THAT IS IN ANY WAY RELATED TO THE CREDIT 
AGREEMENT.  TO PROTECT YOU (BORROWER) AND US (LENDER) FROM 
MISUNDERSTANDING OR DISAPPOINTMENT, ANY AGREEMENTS WE REACH COVERING 
SUCH MATTERS ARE CONTAINED IN THIS WRITING, WHICH IS THE COMPLETE AND 
EXCLUSIVE STATEMENT OF THE AGREEMENT BETWEEN US, EXCEPT AS WE MAY LATER 
AGREE IN WRITING TO MODIFY IT. 
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Borrower: 

_____________________________________________ 
JOSEPH E. SARACHEK, as Chapter 11 Trustee in the  
Chapter 11 Bankruptcy Case of Agriprocessors, Inc. 
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Exhibit C to Post-Petition Credit and Security 
Agreement 

FORM OF REQUEST FOR ADVANCE 

First Bank Business Capital, Inc. 
11901 Olive Boulevard 
St. Louis, Missouri 63141 
Attn.: Phillip Lykens 

Re: Post-Petition Credit and Security Agreement, dated as of February __, 2009, between JOSEPH E. 
SARACHEK, in his capacity as the duly appointed Chapter 11 Trustee in the Chapter 11 Bankruptcy Case of 
AGRIPROCESSORS, INC., an Iowa corporation (the “Borrower”) and FIRST BANK BUSINESS 
CAPITAL, INC. (“Lender”), as it may be amended, modified, restated or replaced from time to time (the 
“Credit Agreement”) 

Ladies and Gentlemen: 

The undersigned is the Borrower or a Designated Agent and, as such is authorized to make and deliver 
this request for an advance pursuant to the Credit Agreement.  All capitalized words used herein that are 
defined in the Credit Agreement have the meanings defined in the Credit Agreement. 

Borrower hereby requests that Lender make an Advance of $_______ to Borrower under the terms of 
the Credit Agreement on _______________.  The proceeds of the Advance should be deposited in account 
number ____________________ at ____________________.   

The undersigned hereby certifies on behalf of Borrower that: 

(i) There is no Default or Event of Default. 

(ii) The representations and warranties of Borrower in the Credit Agreement are true as if made on the 
date hereof. 

(iii) The amount of the requested Advance will not, when aggregated with all Advances, exceed the 
Commitment, and the use of the proceeds of such Advance will not cause the Borrower to be out of 
compliance with the Budget. 

(iv) All conditions precedent to an advance set forth in the Credit Agreement have been satisfied. 

Executed this ____ day of _______________, 2009. 

Borrower: 

__________________________________ 
JOSEPH E. SARACHEK, as Chapter 11 Trustee in the  
Chapter 11 Bankruptcy Case of Agriprocessors, Inc. 
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Exhibit D to Post-Petition Credit and Security 
Agreement 

FORM OF INTERIM ORDER
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POST-PETITION 

CREDIT AND SECURITY AGREEMENT 

by and among 

JOSEPH E. SARACHEK, as Trustee of the  

Chapter 11 Bankruptcy Estate of 

AGRIPROCESSORS, INC. 

as Borrower 

and 

FIRST BANK BUSINESS CAPITAL, INC. 

as Lender 

February 5, 2009 
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PROMISSORY NOTE 

$25,000,000 St. Louis, Missouri 

February 5, 2009 

FOR VALUE RECEIVED, the undersigned, JOSEPH E. SARACHEK, in his capacity as 
the duly appointed Chapter 11 Trustee in the Chapter 11 Bankruptcy Case of 
AGRIPROCESSORS, INC., an Iowa corporation (in such capacity, the “Borrower”), hereby 
promises to pay on April 6, 2009 to the order of First Bank Business Capital, Inc., a Missouri 
corporation (the “Lender”), at its main office in St. Louis, Missouri, or at any other place 
designated at any time by the holder hereof, in lawful money of the United States of America and 
in immediately available funds, the principal sum of Twenty-Five Million Dollars 
($25,000,000.00) or, if less, the aggregate unpaid principal amount of all Obligations of the 
Borrower to the Lender (as the term Obligations is defined in that certain Post-Petition Credit 
and Security Agreement of even date herewith by and between the Borrower and the Lender (the 
“DIP Credit Agreement”)), together with interest on the principal amount hereunder remaining 
unpaid from time to time, computed on the basis of the actual number of days elapsed and a 360-
day year, from the date hereof until this Note is fully paid, at the rate or rates from time to time 
in effect under the DIP Credit Agreement.  The principal hereof and interest accruing thereon 
shall be due and payable as provided in the DIP Credit Agreement.  This Note may be prepaid 
only in accordance with the DIP Credit Agreement. 

This Note is issued pursuant, and is subject, to the DIP Credit Agreement, which 
provides, among other things, for acceleration hereof.  This Note is the Note referred to in the 
DIP Credit Agreement and in the Interim Order Pursuant to Sections 105(a), 361, 363, and 
364(c) of the Bankruptcy Code and Fed. R. Bankr. P. 2002, 4001, and 9014 Authorizing Trustee 
to (A) Obtain Post-Petition Financing from First Bank Business Capital, Inc., f/k/a FB 
Commercial Finance, Inc. and (B) Use Cash Collateral (the “DIP Order”). 

This Note is secured, among other things, pursuant to the DIP Credit Agreement, the 
Security Documents (as defined in the DIP Credit Agreement), and the DIP Order, and may now 
or hereafter be secured by one or more other security agreements, mortgages, deeds of trust, 
assignments or other instruments or agreements. 

The Borrower hereby agrees to pay all reasonable costs of collection, including 
reasonable attorneys’ fees and legal expenses in the event this Note is not paid when due, 
whether or not legal proceedings are commenced. 

Presentment or other demand for payment, notice of dishonor and protest are expressly 
waived. 

This Note shall be governed by the internal substantive laws of the State of Missouri, 
without regard for its conflicts-of-law principles. 

ORAL AGREEMENTS OR COMMITMENTS TO LOAN MONEY, EXTEND 
CREDIT OR TO FORBEAR FROM ENFORCING REPAYMENT OF A DEBT 
INCLUDING PROMISES TO EXTEND OR RENEW SUCH DEBT ARE NOT 
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EXHIBIT C
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ENFORCEABLE REGARDLESS OF THE LEGAL THEORY UPON WHICH IT IS 
BASED, THAT IS IN ANY WAY RELATED TO THE DIP CREDIT AGREEMENT.  TO 
PROTECT YOU (BORROWER) AND US (LENDER) FROM MISUNDERSTANDING 
OR DISAPPOINTMENT, ANY AGREEMENTS WE REACH COVERING SUCH 
MATTERS ARE CONTAINED IN THIS WRITING, WHICH IS THE COMPLETE AND 
EXCLUSIVE STATEMENT OF THE AGREEMENT BETWEEN US, EXCEPT AS WE 
MAY LATER AGREE IN WRITING TO MODIFY IT. 

 

[Signature on Following Page] 

 

Case 08-02751    Doc 470    Filed 02/20/09    Entered 02/20/09 13:32:04    Desc Main
 Document      Page 74 of 75 



 

 3  

Borrower: 

 
_____________________________________________ 
JOSEPH E. SARACHEK, as Chapter 11 Trustee in the  
Chapter 11 Bankruptcy Case of Agriprocessors, Inc. 
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